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Key points
•	 All ‘disabled’ chil dren are chil dren ‘in need’. This status is not 

affected by the reforms intro duced by Part 3 of the Children and 
Families Act 2014.

•	 The primary duty on chil dren’s services author it ies is to assess 
the needs of chil dren in need, includ ing disabled chil dren.

•	 Once needs have been assessed, a chil dren’s services author ity 
has a duty to provide services to meet the assessed needs if 
certain condi tions are met, in general terms where it is deemed 
‘neces sary’ to do so. In decid ing whether it is ‘neces sary’ to 
meet a child’s needs, a local author ity is entitled to take account 
of the resources avail able to it – but once it is accep ted that it is 
‘neces sary’ to meet a partic u lar child’s needs then they must be 
met. At this stage, cost is only relev ant to the extent that needs 
may be met in the most cost-effective way.

•	 If the outcome of the assess ment is contin ued social care 
involve ment, there must be a support plan setting out what 
services are to be delivered, and what actions under taken, by 
whom and for what purpose.

•	 Where the criteria in Children Act 1989 s20(1) are met, disabled 
chil dren must be accom mod ated.

•	 Children accom mod ated under Children Act 1989 s20 have 
addi tional rights while ‘looked after’ and on ‘leaving care’.

•	 Decisions not to assess, provide support or accom mod ate 
disabled chil dren can be chal lenged through the complaints 
proced ure, and (where suffi ciently urgent and/or import ant) 
through an applic a tion for judi cial review.

Introduction

3.1 Disabled chil dren are chil dren first, and as such should be able to 
access all the services avail able to all chil dren – for example nurs er-
ies, play groups, play grounds, leisure services, chil dren’s centres and 
main stream schools. The require ments that there should be a suffi-
cient supply of such services and that they should be access ible to all 
chil dren regard less of impair ment are considered at para 3.28 below 
and chapter 9, respect ively.

3.2  This chapter is concerned with the provi sion of addi tional services 
to disabled chil dren by local author ity chil dren’s services depart ments. 
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These are differ ent from those provided by the National Health 
Service (NHS) and are some times known as ‘social care services’. 
They cover a variety of arrange ments and provi sion aimed at helping 
disabled chil dren and their famil ies to live an ordin ary life. This 
chapter sets out the local author ity duties to assess the needs of 
disabled chil dren and discusses the complex issue of when the author-
ity has a duty to provide services to meet the child’s assessed needs. It 
also deals with duties on author it ies to accom mod ate disabled chil-
dren and the addi tional rights which should be enjoyed by disabled 
chil dren who are ‘looked after’ as a result of being accom mod ated or 
who are ‘leaving care’. There is a specific focus on short breaks as a 
partic u larly import ant service for disabled chil dren and famil ies.1 
Disabled chil dren’s rights to health services, includ ing NHS continu-
ing care, are considered in chapter 5. Rights to child care are considered 
in chapter 8, see paras 8.25–8.26.

3.3  This chapter, like all those that follow, should be read with the 
real it ies described in chapter 1 in mind. As we have noted (see  
paras 1.48–1.52 above), for many famil ies the social care system is 
one of baff ing complex ity and dealing with it amounts to addi tional, 
tiring and frus trat ing work. Not infre quently, the system requires 
parents to attend multiple meet ings where they repeat the same 
inform a tion to a range of unfa mil iar special ists in differ ent settings. 
In one case, a family of a one-year-old child atten ded (over a nine-
month period) 315 service-based appoint ments in 12 differ ent 
loca tions.

3.4  In 2014/15, two govern ment Acts of major signi fic ance to disabled 
people and carers came into force. The first is the Children and 
Families Act (CFA) 2014 which created a new system to address the 
educa tional needs and related health and care needs of disabled chil-
dren and young people aged 0–25. The second is the Care Act 2014, 
which although primar ily an Act concern ing disabled adults and 
their carers, also contains import ant provi sions on trans ition to 
adult hood.

3.5  Both Acts have the poten tial to improve services and support for 
disabled chil dren, young people and their famil ies. However, the 

 1 Short breaks are ‘part of a continuum of services which support children in 
need and their families. They include the provision of day, evening, overnight 
and weekend activities for the child or young person, and can take place in the 
child’s own home, the home of an approved carer, or in a residential or 
community setting’. See Department for Children, Schools and Families, Short 
Breaks: Statutory guidance on how to safeguard and promote the welfare of disabled 
children using short breaks, April 2010, para 2.1.
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legis lat ive reform in 2014/15 did not create a coher ent scheme in 
rela tion to disabled chil dren’s social care. The key elements of this 
scheme remain the Children Act 1989 and the Chronically Sick and 
Disabled Persons Act (CSDPA) 1970.

Key changes under the Children and Families  
Act 2014

3.6 The key provi sions of the CFA 2014 and its Code of Practice2 for 
disabled chil dren’s social care are addressed through out this chapter.3 
In summary, they include:

•	 The replace ment of ‘state ments of special educa tional needs’ by 
Education, Health and Care (EHC) plans (see paras 3.121–3.127).4

•	 The duty on local author it ies to have in place a ‘local offer’, setting 
out the provi sion (includ ing care provi sion) which is expec ted to 
be avail able both within and outside the local author ity’s area at 
the time of its public a tion (see para 1.53 and para 3.28).

•	 The duty on local author it ies to keep social care provi sion made 
inside and outside their area under review and to consider its 
suffi ciency (see para 3.28).5

•	 The duties in rela tion to integ ra tion and joint commis sion ing 
with the NHS (see para 3.24).6

•	 The duty to provide chil dren, young people and parents  
with ‘advice and inform a tion about matters relat ing to the disab-
il it ies of the chil dren or young people concerned’.7

 2 Department for Education and Department of Health, Special Educational 
Needs and Disability Code of Practice: 0 to 25 years, January 2015 (‘the SEND 
Code’).

 3 For further information see Council for Disabled Children, The role of social 
care in implementing the Children and Families Act 2014, 26 March 2015.

 4 EHC plans differ from statements by containing details of a child/young 
person’s health and social care needs as well as their special educational needs. 
They also have the potential to continue until the age of 25.

 5 CFA 2014 s27(1). The SEND Code states at para 4.20 that: ‘Local authorities 
should link reviews of education, health and social care provision to the 
development and review of their local offer and the action they intend to take  
in response to comments’.

 6 See the SEND Code at chapter 3. These build on the co-operation duties 
imposed by Children Act 2004 ss10–11, see chapter 2 at paras 2.52–2.55.

 7 CFA 2014 s32(2).
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3.7 Although these are import ant devel op ments, they do not affect the 
funda mental aspects of the stat utory scheme for disabled chil dren’s 
social care. For example, unlike in rela tion to educa tion and health 
services8, there is no new duty to provide social care services in the 
CFA 2014. Neither the CFA 2014 nor the Care Act 2014 remove any 
social care rights that existed before their imple ment a tion (indeed 
both make mater ial improve ments). In rela tion to the social care 
rights of disabled chil dren, however, the main contri bu tion made by 
both Acts is to improve the co-ordination of social care support with 
educa tion and health services rather than creat ing any new 
enti tle ments.

3.8  A further devel op ment under the CFA 2014 with poten tially far-
reaching implic a tions (includ ing for social care) is the duty imposed 
by section 19. This requires local author it ies to ‘have regard’ to (ie 
consider) a series of matters, most notably ‘the need to support the 
child and his or her parent, or the young person, in order to facil it ate 
the devel op ment of the child or young person and to help him or her 
achieve the best possible educa tional and other outcomes’9 (emphasis 
added). This strongly suggests that it will no longer be accept able  
for a local author ity to simply aim for ‘suffi cient’ or ‘adequate’ provi-
sion (includ ing social care provi sion) for a child or young person.10

Statutory scheme: disabled chil dren as  
‘chil dren in need’

Overview

3.9 The law and proced ures related to the provi sion of social care services 
for disabled chil dren and their famil ies is complex and is covered in 
detail below. An over view of the assess ment and care provi sion duties 
of local author it ies is provided over leaf to help explain the process.

3.10  Both for disabled chil dren who have an EHC plan (see paras 
3.121–3.127 below) and those who do not, the key legis la tion govern-

 8 See CFA 2014 s 42.
 9 CFA 2014 s19(d).
10 However, the section 19 duty is only engaged when a local authority is 

exercising a function under CFA 2014 Pt 3. This may, therefore, lead to 
disputes in individual cases – for example, it may be said that a stand-alone 
assessment under Children Act 1989 s17 does not engage the section 19 duty, 
whereas a social care assessment undertaken as part of an EHC assessment 
process plainly must. See further the discussion of the case-law to day on the 
section 19 duty in chapter 4 at para 4.25.
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ing the provi sion of addi tional services to disabled chil dren is the 
Children Act 1989 and the CSDPA 1970. The Children Act 1989 
estab lishes the assess ment duty (see paras 3.30–3.46 below) which is 
gener ally crucial as the gateway to services and support. The Children 
Act 1989 also requires the provi sion of certain specific services, 
partic u larly resid en tial and foster care short breaks.

3.11  Assessments made under the Children Act 1989 should also determ-
ine whether a child is eligible for support under the CSDPA 1970 (see 
paras 3.62–3.78 below).11 As the 2018 stat utory guid ance12 explains:

When under tak ing an assess ment of a disabled child, the local author-
ity must also consider whether it is neces sary to provide support 
under section 2 of the Chronically Sick and Disabled Persons Act 
(CSDPA) 1970. Where a local author ity is satis fied that the iden ti fied 
services and assist ance can be provided under section 2 of the 
CSDPA, and it is neces sary in order to meet a disabled child’s needs, 
it must arrange to provide that support.

3.12 Section 17(1) of the Children Act 1989 places a duty on local author it-
ies to safe guard and promote the welfare of chil dren within their area 
who are ‘in need’. The ‘primary object ive’ of Children Act 1989 s17 is 
to ‘to promote the welfare of the chil dren concerned, includ ing the 
upbring ing of such chil dren by their famil ies’.13 Section 17 is ‘a devel-
op ment of a duty dating back to the Children and Young Persons Act 
1963 to provide famil ies with help in order to avoid the need for chil-
dren to be taken into care or looked after by the local author ity’.14 As 
such, so far as is consist ent with the duty to safe guard and promote the 
welfare of chil dren, local author it ies must promote the upbring ing of 
such chil dren by their famil ies.15 Local author it ies are empowered to 
provide ‘a range and level of services’ to meet the needs of ‘chil dren in 
need’. The work of author it ies under Children Act 1989 Part III should 
be direc ted at (among other things) provid ing effect ive family support.16

3.13  The defin i tion of ‘chil dren in need’ is to be found at Children Act 
1989 s17(10), which provides that a child is to be taken as ‘in need’ if:

11 As specifically provided for by Children Act 1989 Sch 2 para 3(a).
12 HM Government, Working Together to Safeguard Children: A guide to inter-

agency working to safeguard and promote the welfare of children, July 2018, p22, 
para 28.

13 R (HC) v Secretary of State for Work and Pensions [2017] UKSC 73; (2018) 21 
CCLR 127 at [37] per Lord Carnwath.

14 R (HC) v Secretary of State for Work and Pensions [2017] UKSC 73; (2018) 21 
CCLR 127 at [42] per Lady Hale.

15 Children Act 1989 s17(1)(b).
16 Children Act 1989 Sch 2 para 7(a)(i).
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(a) he is unlikely to achieve or main tain, or to have the oppor tun ity  
of achiev ing or main tain ing, a reas on able stand ard of health or 
devel op ment without the provi sion for him of services by a local 
author ity . . .; or

(b) his health or devel op ment is likely to be signi fic antly impaired, or 
further impaired, without the provi sion for him of such services; 
or

(c) he is disabled. (emphasis added).

3.14 It is import ant to note that unlike other categor ies of chil dren ‘in 
need’, there is no addi tional require ment for ‘disabled’ chil dren to 
require support from the local author ity to meet this defin i tion. If a 
child is ‘disabled’, he or she is auto mat ic ally a child ‘in need’. At 
section 17(11), the defin i tion of ‘disabled’ for the purposes of Children 
Act 1989 Part III is given as follows:

For the purposes of this Part, a child is disabled if he is blind, deaf or 
dumb or suffers from mental disorder of any kind or is substan tially 
and perman ently handi capped by illness, injury or congen ital deform-
ity or such other disab il ity as may be prescribed.

3.15 The defin i tion is outdated and excess ively medical in its approach. It 
does, however, have the prac tical advant age of being extremely broad. 
In partic u lar, the phrase ‘mental disorder of any kind’ encom passes a 
wide range of condi tions, includ ing Asperger syndrome/high-
functioning autism, atten tion deficit hyper activ ity disorder (ADHD) 
and atten tion deficit disorder (ADD) as well as impair ments such as 
learn ing disab il ity, mental illness and person al ity disorder. All such 
condi tions fall within Mental Health Act 1983 s1(2), which defines 
‘mental disorder’ as includ ing ‘any disorder or disab il ity of the mind’. 
Additionally, a mental disorder will gener ally amount to a disab il ity 
within the defin i tion in Equality Act 2010 s6 and, accord ingly, any 
differ ence in treat ment of such persons will be liable to chal lenge, as 
unlaw ful, disab il ity discrim in a tion.17

3.16  If it is not accep ted that a child is ‘disabled’, a child may still be a 
‘child in need’ by virtue of requir ing services for the reasons specified 
in Children Act s17(10)(a) or (b). This altern at ive route to enti tle ment 
will also be relev ant to siblings of disabled chil dren, who may be ‘in 
need’ as a result of the impact on them of living in a family coping 
with disab il ity. If so, services can be provided for the sibling directly 
(subsequent to their own assess ment) as well as follow ing the assess-
ment of the disabled child under Children Act 1989 s17(3), which 

17 See, for example, Governing Body of X School v SP and others [2008] EWHC 389 
(Admin) and see also chapter 9 below regarding the definitions of ‘disability’ 
and ‘discrimination’ under the Equality Act 2010.
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allows services to be provided to any family member of a child ‘in 
need’. For the rights of siblings of disabled chil dren who are ‘young 
carers’, see chapter 8 on carers at paras 8.27–8.60.

3.17  It should be borne in mind that there is a low threshold for social 
care assess ments,18 which should be carried out if a child may be ‘in 
need’ (one of the poten tial outcomes of the assess ment being a 
decision that he or she is not in fact ‘in need’). Although it will not 
neces sar ily be unlaw ful for a local author ity to prior it ise the speed 
with which it under took certain assess ments (for example, on the 
basis of urgency), it would be unlaw ful for a local author ity to have 
‘eligib il ity criteria’ for assess ments, see para 3.53.

3.18  While many chil dren will have had a medical diagnosis of an 
impair ment or condi tion prior to a local author ity assess ment taking 
place, legally, this is not a require ment.

3.19  The latest stat ist ics (for 2017/18) suggest that about 12.3 per cent 
of all chil dren recog nised by local author it ies to be ‘in need’ have 
disab il ity or illness as their primary need.19

‘Within their area’

3.20 The duty in Children Act 1989 s17(1) is owed to chil dren who are 
‘within the area’ of a partic u lar local author ity. This does not mean 
that a child has to be ‘ordin ar ily resid ent’ in that local author ity – the 
ordin ary resid ence provi sions of the Care Act 2014 do not apply to 
the Children Act 1989. In partic u lar, it is possible (and indeed, in 
London likely) that a child can be within the area of more than one 
author ity. An example of this is found in R v Wandsworth LBC ex p 
Stewart20 where the chil dren were held to be ‘within the area’ of both 
Lambeth (where they were living) and Wandsworth (where they went 
to school). As such, ‘phys ical pres ence is both neces sary and of itself 
suffi cient to estab lish that a child is within a local author ity’s area’.21 
What is plainly needed is for the author it ies to co-operate in cases 

18 By analogy, see R v Bristol CC ex p Penfold (1997–98) 1 CCLR 315 which 
concerned a very similar obligation in the NHS and Community Care Act 1990 
s47.

19 Department for Education, Statistical First Release: Characteristics of children in 
need in England, 2017–2018, 7 December 2018, p5. This found that there was a 
total of 404,710 children assessed as ‘in need’ in England in 2017–2018 – which 
would indicate that about 50,000 of these were disabled children. Given that 
there are about 800,000 disabled children in England, this would suggest that 
the vast majority of disabled children go unrecognised as children ‘in need’.

20 [2001] EWHC 709 (Admin); [2002] 1 FLR 469.
21 R (BC) v Birmingham CC [2016] EWHC 3156 (Admin) at [46].
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like this to make sure that one author ity takes the lead, typic ally the 
author ity where the child lives; this is suppor ted by the co-operation 
duty in Children Act 1989 s27.22

3.21  If a child in need is placed in accom mod a tion outside his or her 
home area, the child remains the respons ib il ity of the placing author-
ity for the dura tion of that place ment: Children Act 1989 s105(6). The 
implic a tions of this for the respons ib il ity to provide adult care services 
have been addressed by the Supreme Court.23 However, if a child in 
need leaves a local author ity’s area volun tar ily (for example, because 
the child is part of a trav el ling family) then the author ity contin ues to 
have the power to provide the child with services outside the area.24

Social work service/key workers

3.22 Local author it ies in England must appoint a director of chil dren’s 
services25 whose func tions include chil dren’s social services func-
tions. As a matter of public law, it is a require ment that direct ors are 
provided with suffi cient staff in order to discharge their func tions.26 
Where harm results from delay caused by staff short ages, it will 
consti tute malad min is tra tion.27

3.23  A duty exists on the Lead Member for Children28 and the director 
of chil dren’s services to ‘cooper ate with those leading the integ ra tion 
arrange ments for chil dren and young people with SEN [special 
educa tional needs] or disab il it ies to ensure the deliv ery of care and 
support is effect ively integ rated in the new SEN system’.29

22 The High Court in Ex p Stewart stated (at [28]) that in these cases where 
children are within the area of more than one authority ‘there is a manifest 
case for co-operation under section 27 of the Children Act and a sharing of the 
burden by the authorities’.

23 In R (Cornwall Council) v Secretary of State for Health and another [2015] UKSC 
46; [2015] 3 WLR 213.

24 R (J) v Worcestershire CC [2014] EWCA Civ 1518; [2015] 1 WLR 2825.
25 Children Act 2004 s18.
26 Local Authority Social Services Act 1970 s6(6) makes this obligation explicit in 

relation to directors of adult services – requiring that they secure the provision 
of ‘adequate staff’ for assisting them in the exercise of their functions.

27 Report on complaint no 05/C/18474 against Birmingham City Council, 
4 March 2008, where the ombudsman referred to Birmingham’s ‘corporate 
failure to ensure adequate resourcing and performance of its services to highly 
vulnerable people’ (para 55).

28 The council’s elected cabinet member with responsibility for children’s 
services.

29 SEND Code, para 3.70.
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3.24  The CFA 2014 requires that local author it ies exer cise their func-
tions with a view to ensur ing the integ ra tion of educa tional provi sion 
and train ing provi sion with health care provi sion and social care 
provi sion.30 Authorities must also make joint commis sion ing 
arrange ments31 with ‘partner commis sion ing bodies’32 about the 
educa tion, health and care provi sion to be secured for chil dren and 
young people with SEN and disabled chil dren and young people.33

Key workers

3.25 Given the diffi culties that parents and chil dren have in obtain ing 
inform a tion and access ing frag men ted and unco-ordinated services, 
it is little wonder that many famil ies value the alloc a tion of a partic u-
lar worker to them and refer to the posit ive impact that a capable and 
conscien tious key worker can have on their lives.34 The Special educa-
tional needs and disab il ity code of prac tice: 0 to 25 years (‘SEND Code’) 
states that:

Local author it ies should adopt a key working approach, which 
provides chil dren, young people and parents with a single point of 

30 CFA 2014 s25.
31 The SEND Code states at para 3.9 that:

Joint commis sion ing arrange ments must cover the services for 0–25 year 
old chil dren and young people with SEN or disab il it ies, both with and 
without EHC plans. Services will include special ist support and ther apies, 
such as clin ical treat ments and deliv ery of medic a tions, speech and 
language therapy, assist ive tech no logy, personal care (or access to it), Child 
and Adolescent Mental Health Services (CAMHS) support, occu pa tional 
therapy, habil it a tion train ing, physio ther apy, a range of nursing support, 
special ist equip ment, wheel chairs and contin ence supplies and also emer-
gency provi sion.

Joint commis sion ing arrange ments must also include arrange ments for secur-
ing the educa tion, health and care provi sion specified in EHC plans: SEND 
Code, para 3.11.

32 Being the NHS Commissioning Board (‘NHS England’) and each clinical 
commissioning group (CCG) for the area: CFA 2014 s26(8).

33 CFA 2014 s26.
34 Audit Commission, Services for disabled children: a review of services for disabled 

children and their families, Audit Commission Publications, 2003; R Townsley, 
D Abbott and D Watson, Making a difference? Exploring the impact of multi-
agency working on disabled children with complex healthcare needs, their families 
and the professional who support them, Policy Press, 2003; P Sloper, P Greco, 
V Beecham and R Webb, ‘Key worker services for disabled children: what 
characteristics of services lead to better outcomes for children and families?’, 
(2006) 32 Child: care, health and development, pp147–157.
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contact to help ensure the holistic provi sion and coordin a tion of 
services and support.35

 Models of service and the recom men ded roles for key workers vary, 
but central key worker tasks include being:

•	 the single point of contact for the family;
•	 the key source of inform a tion and guid ance;
•	 the medi ator and facil it ator with other profes sion als across agency 

bound ar ies; and
•	 the co-ordinator of provi sion;

 as well as acting as an advoc ate and source of personal support. An 
indi vidual in this posi tion is well placed not only to provide essen tial 
inform a tion but also to act as a guide through complex service struc-
tures, to take the strain of nego ti ation from the parents and to help 
them to access services. Key workers can be effect ive in reliev ing the 
stress often exper i enced by parents. While the first offi cial recom-
mend a tion that chil dren and their famil ies should have a single 
profes sional to act as their main point of contact was made in 1976,36 
research over subsequent decades has high lighted how vari able and 
limited devel op ments have been in this respect.37 The govern ment in 
England has long-professed a commit ment to key workers and has 
issued a range of guid ance docu ments on the role of the ‘lead 
prac ti tioner.38

Basic prin ciples of assess ment

3.26 In the follow ing para graphs, we detail the legal duties of local author-
it ies in rela tion to assess ment by refer ence to the 2018 stat utory guid-
ance, Working Together to Safeguard Children39 (‘Working Together’). 
The guid ance (as we note below) has signi fic ant limit a tions and must 
be seen in the context of the wider set of public law prin ciples that 

35 SEND Code, para 2.21.
36 Court Report, Fit for the future: report of the committee on child health services, 

Cmnd 6684, HMSO, 1976.
37 V Greco and P Sloper, ‘Care co-ordination and key worker schemes for disabled 

children: results of a UK-wide survey’, (2004) 30 Child: care, health and 
developments, pp13–20.

38 See HM Government, Working Together to Safeguard Children: A guide to 
inter-agency working to safeguard and promote the welfare of children, July 2018, 
p15, para 8. See para 2.41 for discussion of the status of this guidance.

39 HM Government, Working Together to Safeguard Children: A guide to 
inter-agency working to safeguard and promote the welfare of children, July 2018.
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under pin all assess ments of disabled chil dren and their famil ies.40 
These include the require ments that:

•	 Assessments should be needs-led rather than dictated by avail-
able provi sion.

•	 In consulta tion with all the chil dren and adults concerned, the 
assess ment process should identify first, the barri ers that inhibit 
the child and family living an ordin ary life and second, what can 
be done by the support agen cies to tackle them.41

•	 Assessment should take account of the needs of the whole family 
and indi vidu als within it; while some services may be provided 
directly to a disabled child, others may be offered to parents or 
siblings (see chapter 8 for duties to adult and child carers).

•	 The agreed provi sion or arrange ments follow ing assess ment may 
not neces sar ily take the form of what are usually seen as social 
care services.42

•	 There has also been a growing emphasis on assess ment prac tice 
that adopts an outcome focus. This means that the prac ti tioner 
under tak ing the assess ment, together with the chil dren and 
adults in the family, iden ti fies a range of outcomes that are 
import ant to help the family live a more ordin ary life. All involved 
then agree on the provi sion that could make those outcomes 
happen.43 The effect ive ness of any inter ven tion is then judged on 
the extent to which the iden ti fied outcomes are achieved.

•	 Assessments should be under taken and provi sion put in place 
promptly and chil dren and their famil ies should not have to wait 
for essen tial services.

40 For a more detailed discussion of good assessment practice, see J Read, 
L Clements and D Ruebain, Disabled children and the law: research and good 
practice, 2nd edn, Jessica Kingsley Publishers, 2006.

41 See, for example, Department for Education and Skills, Together from the start: 
practical guidance for professionals working with disabled children (birth to third 
birthday) and their families, 2003.

42 Department of Health, Carers and Disabled Children Act: practice guidance, TSO, 
2001.

43 See Department of Health, Carers and Disabled Children Act: practice guidance, 
TSO, 2001; J Cavet and P Sloper, ‘Participation by disabled children in 
individual decisions about their lives and in public decisions about service 
development’, (2004) 18 Children and Society pp278–290; P Rabiee, P Sloper and 
B Beresford, ‘Desired outcomes for children and young people with complex 
health care needs and children who do not use speech for communication’, 
(2005) 135 Health and Social Care in the Community pp478–487.
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•	 Early inter ven tion is regarded as import ant in order to avoid 
famil ies reach ing crisis point.44

•	 Finally, because chil dren grow and develop and family circum-
stances change, assess ment of need should not be seen as a one-
off event but should be repeated as required, while avoid ing the 
burden that unne ces sary repe ti tious assess ments impose on 
famil ies.

Registers of disabled chil dren, the ‘local offer’  
and suffi ciency of social care provi sion

3.27 The Children Act 198945 requires that local author it ies main tain a 
register of disabled chil dren within their area. There would appear to 
be consid er able poten tial for such a data base to be used dynam ic ally 
to provide both targeted inform a tion for famil ies and as a stra tegic 
resource (linked – for example, into the assess ments concern ing the 
extent to which there are young carers/parent carers within their 
area46 as well as the suffi ciency of child care facil it ies suit able for 
disabled chil dren47). Registration of a child’s name on such a register 
is entirely volun tary.

3.28  CFA 2014 s27 addi tion ally requires that local author it ies assess 
and keep under review the suffi ciency of social care provi sion (and 
educa tional/ train ing provi sion – see para 4.30) in their area for 
disabled chil dren and consider the suffi ciency of this provi sion. 
Compliance with this and the other stra tegic duties will require local 
author it ies to know their popu la tion of disabled chil dren and young 
people, under stand their social care needs and assess whether the 
level of social care services avail able is suffi cient to meet those needs. 
Information as to social care services inside and outside the local 
author ity’s area is required to be published as part of the ‘local offer’ 
(see para 3.27 above).48 In R (L and P) v Warwickshire CC,49 the court 

44 HM Treasury and Department for Education and Skills, Aiming high for 
disabled children: better support for families, 2007.

45 Schedule 2 Part 1 para 2; regulatory powers under the Children Act 2004 s17 
enabling the extension of this duty to encompass ‘Children and Young People’s 
Plans’ appear to have been abandoned with the revocation of the regulations 
under that section.

46 Ie Children Act 1989 s17ZA and s17ZD, respectively; and see also paras 8.5 
and 8.31 below.

47 Childcare Act 2006 s6(2)(a)(ii).
48 See CFA 2014 s30 and SEND Regs 2014 Sch 2 para 13. See further para 4.41–

4.47.
49 [2015] EWHC 203 (Admin); (2015) 18 CCLR 458.

36470.indb   94 19/12/2019   14:56



Children’s services  95

held that, in breach of its stat utory duty, the author ity had failed to 
main tain a disab il ity register, noting that:

. . . unless this local author ity has such a register and knows more or 
less precisely how many disabled chil dren there are in the county it 
cannot make a fully informed decision about budget ary alloc a tion or 
as to the terms of a proposed Local Offer.50

3.29 Even where registers are well-maintained, the fact that regis tra tion is 
volun tary means that they are not guar an teed to be a reli able source 
of inform a tion on the popu la tion of disabled chil dren in a local area. 
Local author it ies will need, there fore, to draw on other data.51

Duty to assess

Overview

3.30 The Children Act 1989 contains no expli cit duty on chil dren’s services 
author it ies to assess the needs of disabled chil dren and their famil-
ies.52 However, in R (G) v Barnet LBC and others,53 the House of 
Lords held that such an oblig a tion to assess under the Children Act 
198954 had to be inferred to exist.55 In R (AC and SH) v Lambeth 

50 [2015] EWHC 203 (Admin); [2015] ELR 271 at [83].
51 See, for example, Department for Work and Pensions, Making disability data 

work for you, 2014.
52 There has for some time been an express duty to assess in the primary 

legislation for adult social care: see NHS and Community Care Act 1990 s47 
and now Care Act 2014 s9.

53 [2003] UKHL 57; (2003) 6 CCLR 500 – the view was expressed by Lords Hope, 
Nicholls and Scott and influenced in part by the requirement in Children Act 
1989 Sch 2 para 1 that: ‘Every local authority shall take reasonable steps to 
identify the extent to which there are children in need within their area’.

54 The issue in R (G) v Barnet LBC was whether Children Act 1989 s17 created a 
specific duty to provide services, in particular accommodation. Lord Nicholls, 
who was in the minority, held that such a duty did arise; however, his view that 
there was also a duty to assess was shared by Lord Hope and Lord Scott, who 
were in the majority. Lord Hope referred (at [77]) to Children Act 1989 Sch 2 
para 3, which allows a children’s services authority to assess the needs of a 
child who appears to be in need at the same time as any assessment under 
CSDPA 1970 and (then) Education Act 1996 Part IV (a special educational 
needs assessment, now replaced by an education, health and care assessment).

55 The ombudsman has also identified a public law duty to assess under the 
Children Act 1989 – see, for example, Complaint no 12 015 730 against 
Cambridgeshire CC, 12 November 2013, in particular para 44.
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LBC,56 the court held that although ‘the status of being ‘in need’ 
under the broad defin i tion of ‘disabled’ under Children Act 1989 s17 
does not of itself give rise to an oblig a tion to provide section l7 
support it does require the defend ant to make a rational decision as 
to what, if any, support is neces sary and appro pri ate to meet the 
child’s needs’. Plainly such a ‘rational decision’ can only be taken 
subsequent to an assess ment of the child’s needs.

3.31  As noted at para 4.84 below, where a local author ity is under a 
duty to under take an ‘EHC assess ment’, this will include a specific 
duty to assess their social care support needs.57

3.32  Where a local author ity carries out an EHC assess ment, it must 
seek advice, which must include ‘advice and inform a tion in rela tion 
to social care’.58 In the opinion of the authors of this book, it will not 
be suffi cient for chil dren’s services to discharge the advice-giving 
duty in rela tion to an EHC assess ment by simply stating that a child 
is ‘not known’ to social care. The request for advice must consti tute a 
refer ral for the purposes of Children Act 1989 s17 and so the proper 
response where a child is not previ ously known to social care will be 
to carry out an assess ment in accord ance with the Working Together 
guid ance (see paras 3.33–3.36 below) so that there can be mean ing ful 
input to the EHC assess ment process. Where a new or revised social 
care assess ment is neces sary, this should be carried out along side the 
overall EHC assess ment process. The SEND Code calls for a ‘tell us 
once’ approach59 and emphas ises the need for co-ordinated assess-
ment processes.60 The SEND Code states further that ‘EHC needs 
assess ments should be combined with social care assess ments under 
Section 17 of the Children Act 1989 where appro pri ate’.61

56 [2017] EWHC 1796 (Admin); (2018) 21 CCLR 76 at [65]. In that case, the local 
authority had failed to carry out a child in need assessment of an autistic child, 
and had not determined whether if services, including accommodation, were 
not provided to the child he would be unlikely to achieve or maintain a 
reasonable standard of health and development or whether in that situation his 
health or development would be likely to be significantly impaired.

57 CFA 2014 s36 and SEND Regs 2014 regs 3–10. The duty only arises where the 
authority is of the opinion that: a) the child or young person has or may have 
SEN; and b) it may be necessary for special educational provision to be made 
for the child or young person in accordance with an EHC plan.

58 SEND Regs 2014 reg 6(1)(e).
59 SEND Code, para 9.33.
60 SEND Code, paras 9.30–9.31.
61 SEND Code, para 10.18.

36470.indb   96 19/12/2019   14:56



Children’s services  97

Guidance on assess ment – Working Together (2018)

3.33 The prin cipal guid ance on the duty to assess the needs of chil dren 
who are or may be ‘in need’ is found in a 2018 policy docu ment, 
Working Together.62 The guid ance is prob lem atic in that it is primar ily 
concerned with the duties to safe guard chil dren from abuse and 
neglect and provides only limited prac tical advice concern ing the 
provi sion of support to disabled chil dren and their famil ies. The 
percep tion that Working Together is direc ted at chil dren subject to 
abuse or neglect (and not the needs of disabled chil dren and their 
famil ies for support) is rein forced by its require ment63 that local safe-
guard ing part ners publish a ‘threshold docu ment’ setting out 
(amongst other things) the ‘criteria, includ ing the level of need, for 
when a case should be referred to local author ity chil dren’s social 
care for assess ment and for stat utory services under Children Act 
1989 s17 (chil dren in need)’. However, the stat utory duty to disabled 
chil dren as chil dren ‘in need’ is clear and Working Together can be 
read in a way which supports the posit ive imple ment a tion of this 
duty (espe cially if applied sens it ively by profes sion als who have the 
neces sary expert ise) in cases where there are no concerns about the 
child’s parent ing.

3.34  The purpose of assess ment is said by Working Together ‘always’ to 
be to gather import ant inform a tion about a child and family, analyse 
their needs, decide whether the child is a child in need and provide 
support to address those needs to improve the child’s outcomes.64 
Moreover, ‘[e]very assess ment should be focused on outcomes, decid-
ing which services and support to provide to deliver improved welfare 
for the child’.65 Key features of the guid ance on assess ment include:

•	 The require ment that assess ment may be carried out by a social 
worker and ‘special ist assess ments may be required’.66

62 HM Government, Working Together to Safeguard Children: A guide to inter-
agency working to safeguard and promote the welfare of children, July 2018, issued 
under statutory provisions including section 7 of the Local Authority Social 
Services Act 1970, which requires authorities to ‘act under’ such guidance.

63 Working Together, p16, para 16.
64 Working Together, p24, para 38.
65 Working Together, p30, para 63.
66 Working Together, p21.
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•	 The require ment for a ‘timely’ assess ment, and the specific oblig-
a tion for a decision to be made about the type of response required 
within one working day of a refer ral being received.67

•	 The impos i tion of a maximum time frame for assess ments to 
conclude68 of 45 working days from the point of refer ral: the 
presump tion being that a single assess ment will take place within 
this time frame which is propor tion ate to the needs of the indi-
vidual child. Importantly, the guid ance states that:

Whatever the times cale for assess ment, where partic u lar needs 
are iden ti fied at any stage of the assess ment, social workers should 
not wait until the assess ment reaches a conclu sion before commis-
sion ing services to support the child and their family.69

•	 Every assess ment must be informed by the views of the child as 
well as the family, and chil dren should, wherever possible, be 
seen alone.70 Assessments of disabled chil dren may, there fore, 
require more prepar a tion, more time and poten tially special ist 
expert ise in commu nic a tion.71 This oblig a tion to engage with the 
child in the assess ment process is rein forced by Children Act 
1989 s17(4A),72 which requires an author ity to ascer tain and give 
due consid er a tion to a child’s wishes and feel ings before decid ing 
what (if any) services to provide to that child.73 The High Court 
has stressed that even if a disabled person was felt to be ‘completely’ 
preven ted from commu nic at ing their wishes and feel ings, the 
assessors had a duty to ascer tain those wishes and feel ings by  
any possible means.74 See para 1.22 for more on the funda mental 

67 Working Together, p31, para 71. A point endorsed by the SEND Code (para 9.35) 
that: ‘For social care, help and support should be given to the child and family 
as soon as a need is identified and not wait until the completion of an EHC 
needs assessment’.

68 Defined as the point where ‘it is possible to reach a decision on next steps’: 
Working Together, p32, para 75.

69 Working Together, p32, para 76.
70 Working Together, p21. See also p16, para 14: ‘Anyone working with children 

should see and speak to the child; listen to what they say; take their views 
seriously; and work with them and their families collaboratively when deciding 
how to support their needs’.

71 Department of Health, Framework for the assessment of children in need and their 
families practice guidance, 2000, para 3.128

72 As inserted by Children Act 2004 s53.
73 In this respect, the statutory scheme reflects the requirements of UNCRC 

Article 12.
74 R (A and B) v East Sussex CC (No 2) [2003] EWHC 167 (Admin); (2003) 6 

CCLR 194.
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duty to consult with disabled chil dren on decisions about their 
lives.

3.35 Working Together stresses75 that a ‘good assess ment’ is one which 
invest ig ates three ‘domains’:

1) the child’s devel op mental needs;
2) parent ing capa city; and
3) family and envir on mental factors.

 Important ‘dimen sions’ within these domains for a disabled child are 
likely to include:

•	 health, educa tion, emotional and beha vi oural devel op ment and 
self-care skills (child’s devel op mental needs);

•	 ensur ing safety (parent ing capa city); and
•	 housing, family’s social integ ra tion and community resources 

(family and envir on mental factors).

 Assessments should be holistic; as Working Together states:76 ‘Every 
assess ment should reflect the unique char ac ter ist ics of the child 
within their family and community context’.

3.36  The minimum stand ards detailed in Working Together must be 
followed (since it is stat utory guid ance) in the absence of cogent 
reasons – and even in such cases, the scope for depar ture is severely 
limited.77 Working Together states that: ‘This docu ment should be 
complied with unless excep tional circum stances arise’.78 What is 
import ant is that the assess ment care fully and accur ately sets out and 
eval u ates all the child’s needs so a proper decision can be made as to 
what services (if any) are required to be provided to the child and/or 
family to meet those needs (see para 3.62 below on the duty to provide 
services to meet assessed needs).

Early help

3.37 In recent years, a number of good prac tice guid ance docu ments have 
encour aged local author it ies to move away from detailed assess-
ments of ‘chil dren in need’ towards a more flex ible approach, often 

75 Working Together, p27, para 52.
76 Working Together, p28, para 53.
77 See, for example, R (TG) v Lambeth LBC [2011] EWCA Civ 526; (2011) 14 

CCLR 366 at [17] and R v Islington LBC ex p Rixon (1997–98) 1 CCLR 119 at 
123, 15 March 1996, QBD. These cases are considered at paras 2.41–2.42 
above.

78 Working Together, p7, para 6.
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using what has been termed the ‘Common Assessment Framework’ 
(CAF) – some times referred to as a type of ‘Early Help’ assess ment.79 
Such simpli fied/stream lined assess ment programmes appear to 
have a number of bene fits,80 includ ing their poten tial to be used (and 
shared) by all profes sion als who have involve ment with the relev ant 
child. While such an approach has prac tical advant ages, the funda-
mental legal duty towards chil dren ‘in need’ (includ ing disabled chil-
dren) is to assess their needs in a manner consist ent with Working 
Together. If famil ies are happy with a less rigor ous approach, this 
may be accept able in prac tice. However, any author ity that neglects 
its assess ment duty where a family is less than happy with the 
approach is likely to find itself criti cised by the High Court or the 
ombuds man.

3.38  Working Together form al ises the concept of an ‘Early Help’ assess-
ment. This should be under taken by a lead prac ti tioner (eg a general 
prac ti tioner (GP), a family support worker, school nurse, health 
visitor or special educa tional needs coordin ator) who should ‘provide 
help to the child or family, act as an advoc ate on their behalf and 
co-ordinate the deliv ery of support services’.81 Although Working 
Together refers to a child who is ‘disabled and has specific addi tional 
needs’ as an example of a child who may benefit from ‘Early Help’,82 
this section of the guid ance is aimed at ‘all prac ti tion ers, includ ing 
those in univer sal services’.83 Working Together is clear that if a 
‘disabled’ child (or any other child who may be ‘in need’) is iden ti fied, 
‘a refer ral should be made imme di ately to local author ity chil dren’s 
social care’.84 The guid ance, there fore, suggests that ‘Early Help’ is a 
low level approach differ ent from the duty to assess chil dren ‘in need’ 
which falls on local author ity chil dren’s services depart ments. Indeed, 

79 Working Together, p14, para 7.
80 Department for Children, Schools and Families, Early Support, 2004 – but see 

P Gilligan and M Manby, ‘The common assessment framework: does the 
reality match the rhetoric?’ (2008) 32 Child and Family Social Work, pp177–187; 
S White C Hall and S Peckover, ‘The descriptive tyranny of the common 
assessment framework: technologies of categorization and professional 
practice in child welfare’, (2009) 39 British Journal of Social Work, pp1197–1217; 
H Bonnick, ‘Framework for optimism’, (2010) Community Care 8, p8.

81 Working Together, p15, para 8. It is plain from p12 of the guidance that the 
‘Early Help’ approach is intended to reflect the general duty on local authorities 
and other relevant bodies to co-operate in order to improve the well-being of 
children found in Children Act 2004 s10.

82 Working Together, p14, para 6.
83 Working Together, p13, para 4.
84 Working Together, p15, para 10.
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Working Together refers to ‘Early Help’ in the context of the general 
co-operation duty in Children Act 2004 s10, see para 2.53 above.

3.39  The scope of the duty to assess disabled chil dren as chil dren ‘in 
need’ was, however, considered by the High Court in R (L and P) v 
Warwickshire CC85 where the court considered that ‘the guid ance 
should not be read as insist ing that every disabled child should 
initially be the subject of a full-blown social worker assess ment’. In 
the court’s opinion, the legis lat ive scheme did not require that every 
child with a ‘mental disorder’ should be entitled auto mat ic ally to 
receive a Children Act 1989 s17 assess ment conduc ted by a social 
worker. In the judge’s view, there was nothing wrong with the local 
author ity’s approach that disabled chil dren with lower level needs 
could be assessed under the CAF. This leaves open the ques tion of 
the threshold at which a local author ity must offer a social work 
assess ment rather than an ‘Early Help’ assess ment. There has been 
no further consid er a tion of the require ments for social care assess-
ments by the courts since L and P v Warwickshire CC.

Parent carers and young carers needs assess ments

3.40 The Children Act 1989 (as amended by the CFA 2014) places specific 
and signi fic ant duties on local author it ies to assess the needs of 
carers with parental respons ib il ity for disabled chil dren as well as 
young carers and these duties are considered in chapter 8. These 
assess ments must inform the decision on the package of support to 
be provided to the family under Children Act 1989 s17 – see s17ZF.

Local proto cols

3.41 Working Together also requires the public a tion by local author it ies 
and their part ners of ‘local proto cols for assess ment’.86 The protocol 
must be consist ent with the stat utory guid ance and set out clear 
arrange ments for the manage ment of cases after refer ral to the chil-
dren’s services depart ment. In partic u lar, the protocol for each 
author ity should (among other things):

•	 reflect where assess ments for some chil dren will require partic u-
lar care (eg young carers, chil dren with SEN, chil dren with 
specific commu nic a tion needs);

85 [2015] EWHC 203 (Admin); (2015) 18 CCLR 458, see [72].
86 Working Together, p24, paras 39–43.
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•	 set out clear proced ures for how differ ent organ isa tions and agen-
cies will commu nic ate with the child and family so that the child 
does not become lost between the differ ent organ isa tional 
proced ures;

•	 clarify how differ ent organ isa tions and agen cies and prac ti tion ers 
under tak ing assess ments and provid ing services can make contri-
bu tions; and

•	 set out the process for chal lenge by chil dren and famil ies by 
publish ing the complaints proced ures.87

3.42 The local protocol is, there fore, an essen tial docu ment for all those 
concerned with how assess ment should operate in any partic u lar 
local area. There is an express require ment in Working Together for 
local author it ies to publish the local protocol88 and, given the over-
arch ing theme of trans par ency,89 it should be expec ted that the 
protocol is easily avail able, includ ing on the author ity’s website and 
as part of the ‘local offer’ website (see para 3.28 above). Working 
Together states clearly that the ‘local author ity is publicly account able 
for this protocol’.90

Assessment case-law

3.43 The duty to assess under Children Act 1989 s17 has been the subject 
of signi fic ant litig a tion, which has rein forced its nature as being 
‘substance’ rather than ‘form’. Although these cases were decided by 
refer ence to guid ance that pred ated the 2018 Working Together guid-
ance (and its 2015 prede cessor), the prin ciples they estab lish would 
appear to be of contin ued and direct relev ance.

3.44  In R (AB and SB) v Nottingham CC,91 it was held that a failure by 
an author ity to have in place a ‘system atic approach’ for conduct ing a 

87 All from Working Together, pP25–26, paras 41–43.
88 Working Together, p24, para 39.
89 See, for example, the SEND Code at para 11.1:

Relations between educa tion, health and social care services and parents 
and young people should be marked by open commu nic a tion so that 
parents and young people know where they are in the decision-making 
process, their know ledge and exper i ence can be used to support good 
decision-making and they know the reasons why decisions have been 
made.

90 Working Together, p25, para 40.
91 [2001] EWHC 235 (Admin); (2001) 4 CCLR 294 at 306G–I.
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core assess ment92 was an ‘imper miss ible depar ture from the guid-
ance’. In the court’s opinion it was essen tial that the result of such an 
assess ment must be that indi vidu als could see ‘what help and support 
the child and family need and which agen cies might be best placed to 
give that help’.

3.45  Assessments must also identify and address fore see able future 
needs as well as present needs: R (K) v Manchester CC.93

3.46  A failure to carry out a lawful assess ment accord ing to the guid-
ance may result in the court requir ing that a new assess ment be 
under taken.94 A failure to involve a disabled child in his or her assess-
ment may also render the process unlaw ful, as was the case in R (J) 
v Caerphilly CBC95 where it was held that severely chal len ging beha-
viour exhib ited by a young man did not absolve the author ity of its 
duties to engage him in the assess ment.

Duty to provide services

Overview

3.47 There is an expect a tion in the law and guid ance that where disabled 
chil dren are assessed as having substan tial needs, these needs will be 
met through the provi sion of services. However, given the long stand-
ing gulf between need and avail able resources, it is import ant for 
famil ies to know when there is a duty on a chil dren’s services author-
ity to meet need follow ing assess ment. This section seeks to answer 
this ques tion, partic u larly by refer ence to the duty in CSPDA 1970 s2 
(see paras 3.66 below).

3.48  In rela tion to the general expect a tion that assessed needs will be 
met, the general duty (see para 2.48 for the meaning of this term) on 
local author it ies is to provide services so as to minim ise the effects of 
disabled chil dren’s disab il it ies and give them the oppor tun ity to lead 
lives which are ‘as normal as possible’.96 Furthermore, the 
clear expect a tion of Working Together is that an assess ment which 

92 The previous guidance distinguished between ‘initial’ and ‘core’ assessments, a 
distinction abandoned under Working Together.

93 [2006] EWHC 3164; (2007) 10 CCLR 87.
94 R (G) v Barnet LBC [2003] UKHL 57; (2003) 6 CCLR 500 per Lord Nicholls at 

[32].
95 [2005] EWHC 586 (Admin); (2005) 8 CCLR 255. This case is discussed in 

detail at para 3.112.
96 Children Act 1989 s17(1) and Sch 2 para 6.
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iden ti fies signi fic ant needs will gener ally lead to the provi sion of 
services. This is demon strated by the defin i tion of the purpose of 
assess ment which includes ‘to provide support to address those 
needs to improve the child’s outcomes and welfare and where neces-
sary to make them safe’.97 Further, the guid ance states that: ‘Every 
assess ment should be focused on outcomes, decid ing which services 
and support to provide to deliver improved welfare for the child’.98 
These prin ciples are partic u larly import ant in cases concern ing 
famil ies with disabled chil dren who may not be eligible for ‘main-
stream’ social welfare bene fits and services by reason of their immig-
ra tion status.99 In these cases the services required, includ ing 
accom mod a tion, may go beyond those which a local author ity may 
be obliged to provide under CSDPA 1970 s2 (see para 3.66 below).

3.49  The duties under Children Act 1989 s17 are rein forced by the 
general duty to safe guard and promote the welfare of all chil dren in 
the author ity’s area under Children Act 2004 s11. This in turn reflects 
the oblig a tion imposed by Article 3 of the United Nations Convention 
on the Rights of the Child (UNCRC) that the best interest of chil dren 
should be treated as a primary consid er a tion in all actions and 
decisions which affect them.100 They are also rein forced by CSDPA 
1970 s2, considered through out the follow ing section of this chapter.

3.50  It is not, however, neces sar ily the case that services must be 
provided to meet every assessed need. Whether a chil dren’s services 
author ity has to provide services follow ing assess ment is depend ent 
upon the nature and extent of the need assessed and the consequences 
of not provid ing the service. It is also import ant here not to confuse 
the decision that a need must be met with the decision on the way to 
meet the need. For example, a local author ity may conclude that 
there is a need for a child and his or her carers to have a short break 
from each other. This need can be met in a variety of ways such as by 
way of a sitting service in the child’s home, by the child attend ing a 
day service or activ ity away from the home and so on. The decision 

 97 Working Together, p24, para 38.
 98 Working Together, p30, para 63.
 99 See, for example, R (AC and SH) v Lambeth LBC [2017] EWHC 1796 (Admin); 

(2018) 21 CCLR 76, where a local authority’s decision not to treat an autistic child 
as a child in need was quashed and the authority was ordered to continue to 
accommodate and support the family while a fresh assessment was undertaken.

100 See ZH (Tanzania) v Secretary of State for the Home Department [2011] UKSC 
4; [2011] 2 AC 166 at [23], where Baroness Hale held that Children Act 2004 
s11 and similar statutory provisions translated ‘the spirit, if not the precise 
language’ of the obligation imposed by UNCRC Article 3 into domestic law. 
See further paras 2.25 and 2.54 above.
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on the partic u lar service or type of service to offer must be informed 
by consid er a tion of the assessed needs of the partic u lar child and 
family.

The service provi sion decision

3.51 As we have seen above, while local author it ies are obliged to assess 
disabled chil dren in accord ance with the require ments of Working 
Together, they are not obliged to provide services as a consequence, 
unless a decision is reached that this should happen (ie because the 
duty under CSDPA 1970 s2 arises, or, under Children Act 1989 s17, 
services are required to safe guard or promote the welfare of the 
child).101 The duty under CSDPA 1970 s2 is of partic u lar import ance 
because the courts have held that an indi vidual child has no right to 
a service under Children Act 1989 s17.102

3.52  The process of ‘so decid ing’ requires that author it ies act ration-
ally, follow agreed proced ures which are explained to the child/family 
in ques tion and produce a decision for which clear and logical reasons 
are provided. At law, there fore, there are two distinct issues:

1) the process of decid ing what services are required (referred to in 
this chapter as the ‘service provi sion decision’); and

2) the legal consequences that flow once an author ity decides that 
services are required (essen tially the enforce ab il ity of that decision).

The use of eligib il ity criteria

3.53 Sadly these two distinct processes (the service provi sion decision and 
the consequences of the decision) are some times confused. The 
confu sion relates to the notion of ‘eligib il ity criteria’, ie criteria which 
are used to determ ine eligib il ity – the confu sion relates to the ques-
tion: ‘eligib il ity for what?’

3.54  As we have seen above, local author it ies are under a stat utory duty 
to assess the needs of each child ‘in need’.103 Accordingly, it would be 

101 If a negative service provision decision is made, there is no obligation on the 
authority to specify what services would have met the assessed needs.

102 See R (VC) v Newcastle CC [2011] EWHC 2673 (Admin); (2012) 15 CCLR 194 
at [21]–[27].

103 The High Court in R (L and P) v Warwickshire CC [2015] EWHC 203 (Admin): 
(2015) 18 CCLR 458 held that there was no duty to carry out a social work 
assessment of every disabled children, as some disabled children could be 
assessed simply via a CAF assessment or another form of ‘Early Help’ 
assessment; see para 3.37 above.
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unlaw ful for a local author ity to impose its own ‘eligib il ity criteria’ to 
decide which chil dren to assess. This would consti tute an extra-
statutory hurdle for a child to cross.

3.55  However, once a child has been assessed, the law does not require 
that services be provided in every case. Various stat utory provi sions 
require social services/chil dren’s services depart ments to provide 
support for disabled chil dren. The most import ant of these comprise 
Children Act 1989 and CSDPA 1970 s2. However, other provi sions 
do exist and one of these, Mental Health Act 1983 s117, is considered 
briefly at para 5.136.

3.56  The general duty104 to provide support services under Children 
Act 1989 Part III is triggered by the author ity ‘determ in ing’ (section 
17(4A)) that the provi sion of services is ‘appro pri ate’ (section 17(1)). 
The specific ally enforce able duty105 under CSDPA 1970 s2 (see 
para 3.66) is triggered by the author ity being ‘satis fied’ the services 
are ‘neces sary’.106 Arguably there is very little, if any, differ ence 
between these two tests. In prac tice, a local author ity could (and 
perhaps ‘should’)107 decide that it will only ‘determ ine’ that the provi-
sion of services is ‘appro pri ate’ under Children Act 1989 Part III 
when it is satis fied these are neces sary (ie the test for access ing 
support under the CSDPA 1970). If this is right, then the same 
decision must effect ively be made regard less of the Act under which 
the decision is being taken.

3.57  It follows that it is reas on able for an author ity to state that a 
disabled child will not as a general rule be ‘eligible’ for support 
services unless the author ity is satis fied that these are neces sary. This 
then requires that the author ity explains the process by which it will 
decide whether or not a child is ‘eligible’ – ie the criteria it uses to 
make this judg ment. The use of ‘eligib il ity criteria’ in this context has 
been held to be lawful by the courts.108

3.58  Such criteria must, however, promote the objects of the legis la-
tion,109 ie that so far as possible, disabled chil dren be brought up by 

104 See para 2.48 for an explanation as to the nature of a ‘general’ or ‘target’ duty.
105 See para 2.47 for an explanation as to the nature of a ‘specifically enforceable’ 

duty.
106 R v Gloucestershire CC ex p Barry [1997] AC 584; (1997–98) 1 CCLR 40.
107 Not least, because Children Act 1989 Sch 2 permits an authority to assess a 

child’s needs for the purposes of CSDPA 1970 s2 at the same time as 
assessing under Children Act 1989.

108 R v Gloucestershire CC ex p Barry [1997] AC 584; (1997–98) 1 CCLR 40, and in 
the disabled children’s context R (JL) v Islington LBC [2009] EWHC 458 
(Admin); (2009) 12 CCLR 322.

109 See discussion of the Padfield principle in chapter 2 at para 2.8.
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their famil ies110 and that the services provided should seek to 
minim ise the effects of their disab il it ies and give them the oppor tun-
ity to lead lives which are ‘as normal as possible’.111 Given that 
resources are limited, the criteria should also contain an element of 
‘prior it isa tion’ – ie it is legit im ate for author it ies to target those in 
most need and to devote resources where they can have the most 
posit ive impact.112 While the use of such criteria is well developed in 
rela tion to adult care law,113 this is not so for chil dren’s services. In 
R (JL) v Islington LBC,114 Black J stressed the ‘press ing need’ for 
govern ment guid ance on eligib il ity criteria for chil dren services, 
given that many local author it ies have, at best, imper fect and, at 
worst, unlaw ful criteria;115 however, to date no such guid ance has 
been issued in rela tion to disabled chil dren’s social care. As Clements 
and Thompson observed, all too often these are:

. . . poorly publi cised and formu lated with little or no consulta tion. It 
appears that in many cases, access to support services is meas ured 
largely by assess ing the immin ence of family break down. Thus if it is 
immin ent or has occurred, resources can be accessed, but not other-
wise. Clearly such criteria cater for the needs of chil dren suffer ing 
abuse or neglect but are likely to be inap pro pri ate for many famil ies 
with disabled chil dren or young carers. In prac tice such policies deny 
support to famil ies until such time as they fall into (or are at severe 
risk of falling into) the child protec tion regime: effect ively there fore 
they cater, not for Children Act 1989 Part III (provi sion of services for 
chil dren and their famil ies) but for Part VI (child protec tion).116

3.59 It is permiss ible, there fore, for chil dren’s services author it ies to 
operate eligib il ity criteria to limit access to services. However, the 
prin ciples of public law demand that there must be a rational process 
for decid ing which chil dren are eligible for services and which are 
not. Eligibility criteria must there fore:

110 Children Act 1989 s17(1)(b).
111 Children Act 1989 Sch 2 para 6.
112 In this context see also L Clements and P Thompson, Community care and the 

law, 5th edn, LAG, 2011, paras 23.38–23.41.
113 See, for example, the Care and Support (Eligibility Criteria) Regulations 2015 

SI No 313.
114 [2009] EWHC 458 (Admin); (2009) 12 CCLR 322.
115 There has been no statutory guidance on eligibility criteria for disabled 

children’s services since the Islington judgment. However, there has been non-
statutory advice given to local authorities on the application of eligibility 
criteria in the context of short breaks, see para 3.92 below.

116 L Clements and P Thompson, Community care and the law, 5th edn, LAG, 
2011 at para 23.39.
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•	 be trans par ent because of the policy expect a tion – see, for example, 
the ‘local offer’ created by CFA 2014 s30 – and the need to comply 
with public law duties117 and an author ity’s oblig a tions under the 
European Convention on Human Rights (ECHR) Article 8 (right 
to respect for one’s private life); every ‘local offer’ must include 
inform a tion as to any eligib il ity criteria govern ing access to social 
care services for disabled chil dren and young people;118

•	 explain in clear ‘every day language’ how services are alloc ated on 
the basis of need;

•	 take account of the impact of disab il ity on chil dren and famil ies;
•	 take account of the object and purpose of Part III of the Children 

Act 1989,119 being that ‘local author it ies should provide support 
for chil dren and famil ies’,120 and not be set at the same level as the 
child protec tion threshold (see further para 3.158 below); and

•	 have been the subject of consulta tion121 which has taken into 
account (among other things) the relev ant equal ity duties, partic-
u larly the duty under Equality Act 2010 s149 (see para 9.99).

3.60 The human rights oblig a tions on public bodies (partic u larly ECHR 
Article 8: see para 2.14) addi tion ally require that any criteria they 
operate must not be so strict as to deny support where there is a real 
risk of signi fic ant harm122 to the child or family if support is not 

117 For example, the duty in the Breaks for Carers of Disabled Children 
Regulations 2011 SI No 707 reg 5, which requires a local authority’s ‘short 
breaks services statement’ to include ‘any criteria by which eligibility for [short 
breaks] will be assessed’.

118 See SEND Regs 2014 Sch 2 para 18. If a local authority operated ‘secret’ 
criteria or otherwise refused to make their criteria transparent, this would not 
be ‘in accordance with law’, which is one of the requirements of ECHR  
Article 8.

119 See para 2.8 for discussion of this principle, referred to as the Padfield 
principle.

120 R (M) v Gateshead MBC [2006] EWCA Civ 221 per Dyson LJ at [42].
121 Whether required by statute, see for example the Breaks for Carers of Disabled 

Children Regulations 2011 SI No 707 reg 5(4), requiring regard to the views of 
parent carers before a ‘short breaks services statement’ is prepared or revised, 
or (almost certainly) under the common law, on which see para 2.9.

122 ‘Significant harm’ is not defined in the Children Act 1989, but does not 
include ‘minor shortcomings’ or ‘minor defects’ in care being provided; 
Department of Health, The Children Act 1989 Guidance and Regulations. 
Volume 1: Court Orders (1991), para 3.12. See R White, AP Carr and N Lowe, 
The Children Act in practice, 4th edn, LexisNexis, 2008, paras 8.43–8.44; and 
HM Government, Working together to safeguard children: a guide to inter-agency 
working to safeguard and promote the welfare of children, 2010, paras 1.26–1.31 
for more on the ‘significant harm’ threshold.
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provided (being harm that is more than minor or trivial).123 In setting 
criteria, local author it ies are obliged to treat the best interests of 
disabled chil dren as a primary consid er a tion, this oblig a tion being 
imposed by UNCRC Article 3 read with ECHR Article 8, Children 
Act 1989 s17 and Children Act 2004 s11.124

3.61  The lawful ness of one example of eligib il ity criteria for disabled 
chil dren’s services was tested in R (JL) v Islington LBC,125 where the 
court held the criteria to be unlaw ful for a variety of reasons, includ-
ing that:

•	 they sought to limit access to services regard less of the outcome 
of the assess ment (through impos ing an upper maximum limit 
on the support that could be provided – in this case respite care); 
and

•	 in formu lat ing the criteria, the council had failed to have proper 
regard to its general disab il ity equal ity duty under (what is now) 
Equality Act 2010 s149.126

Duty to meet ‘assessed needs’

3.62 Once it has been decided that a child’s or a family’s needs meet the 
relev ant ‘eligib il ity criteria’ (ie the local author ity is satis fied that it is 

123 In R v Gloucestershire CC ex p Mahfood (1997–98) 1 CCLR 7, DC (a pre-
Human Rights Act 1998 judgment), McCowan LJ expressed this proposition 
in the following way:

I should stress, however, that there will, in my judg ment, be situ ations 
where a reas on able author ity could only conclude that some arrange ments 
were neces sary to meet the needs of a partic u lar disabled person and in 
which they could not reas on ably conclude that a lack of resources provided 
an answer. Certain persons would be at severe phys ical risk if they were 
unable to have some prac tical assist ance in their homes. In those situ ations, 
I cannot conceive that an author ity would be held to have acted reas on ably 
if they used short age of resources as a reason for not being satis fied that 
some arrange ment should be made to meet those persons’ needs.

124 See R (Sanneh) v Secretary of State for Work and Pensions [2013] EWHC 793 
(Admin) at [45]:

There is no doubt that, in exer cising its oblig a tions under section 17, a 
local author ity is bound to consider the Article 8 rights to respect for family 
life of all relev ant family members, but partic u larly the child in need; and it 
is bound to do so ‘through the prism of Article 3(1)’ of the UNCRC.

The oblig a tion imposed by UNCRC Article 3 has been considered by the 
Supreme Court in the ‘Benefit Cap’ case: R (SG and others) v Secretary of 
State for Work and Pensions [2015] UKSC 16; [2015] 1 WLR 1449. See further 
para 11.93.

125 [2009] EWHC 458 (Admin); (2009) 12 CCLR 322.
126 Formerly Disability Discrimination Act 1995 s49A; see para 9.99.
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neces sary to provide support services) then there is an oblig a tion on 
the author ity to provide services and support to meet the assessed 
need(s). Generally, but not always, this is a straight for ward legal 
oblig a tion. The complic a tion arises from the nature and the ‘enforce-
ab il ity’ of the legal duties under ly ing the oblig a tion. The services 
avail able under CSDPA 1970 and Children Act 1989 are considered 
separ ately below, but certain general points can be made:

•	 Services assessed as required under the CSDPA 1970 must be 
provided, regard less of resources. In other words, once a child has 
been assessed as eligible for support under the CSDPA 1970, 
there is a specific duty (see para 3.66) to provide them with 
services to meet their assessed needs, a duty which cannot be 
avoided because of lack of resources.127 As the court stated in R v 
Kirklees MBC ex p Daykin:128

Once needs have been estab lished, then they must be met and 
cost cannot be an excuse for failing to meet them. The manner in 
which they are met does not have to be the most expens ive. The 
Council is perfectly entitled to look to see what cheapest way for 
them to meet the needs which are specified.129

•	 It follows that coun cils cannot, in such situ ations, seek to delay or 
attempt further ration ing – for instance by placing a person on a 
waiting list130 or suggest ing that the case needs to go to a ‘panel’.131

•	 If a service can be provided under either Children Act 1989 or 
CSDPA 1970, then it is provided under the CSDPA 1970.132 In 
essence, the reason for this is that the more enforce able duty 
under the CSDPA 1970 trumps the lesser duty under the Children 
Act 1989 – or put another way, a local author ity cannot escape its 

127 R v Gloucestershire CC ex p Mahfood (1997–98) 1 CCLR 40 at 15K and 16D–H 
per McCowan LJ.

128 (1997–98) 1 CCLR 512 at 525D.
129 See further R (JL) v Islington LBC at [106]:

If the local author ity is satis fied that it is neces sary, in order to meet a 
child’s needs, to make arrange ments within a partic u lar category on the 
section 2 list, it must make those arrange ments. Once this point is reached, 
consid er a tions such as a finite budget and sharing out resources to reach a 
greater number of people no longer play a part.

130 See, for example, Local government ombudsman complaint no 00/B/00599 
against Essex CC, 3 September 2001.

131 See para 3.108 below concerning the requirement to identify support services 
where none are immediately available and L. Clements Community Care & 
the Law (2019) para 5.34 for discussion about the legality of funding panels.

132 R v Bexley LBC ex p B (2000) 3 CCLR 15; and see also R (Spink) v Wandsworth 
LBC [2005] EWCA Civ 302; (2005) 8 CCLR 272.
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oblig a tions by choos ing to provide a services under a less enforce-
able provi sion.

•	 As will be seen below, the broad range of services avail able under 
the CSDPA 1970 means that most services for disabled chil dren 
and their famil ies are, there fore, provided under the CSDPA 
1970.

3.63 Even if consid er a tion is being given to whether a needs to be provided 
under the Children Act 1989 (ie because it cannot be provided under 
the CSPDA 1970), this does not mean that a local author ity need not 
provide it. Although in such cases there is a general duty133 not a 
specific duty (see para 2.48), it is import ant to distin guish this from a 
mere ‘power’. Local author it ies should meet their duties (includ ing 
their general duties) unless they have good reasons for failing so to 
do. The key consid er a tions are likely to be:

•	 As above, local author it ies must have clear, published criteria 
explain ing how they will decide who should get support services; 
these criteria must have been the subject of consulta tion and have 
been subjec ted to a rigor ous assess ment of their poten tial impact 
on disabled people as required by Equality Act 2010 s149.

•	 Local author it ies cannot adopt general exclu sions or rigid limits 
or lists of services that will not be provided – for example, exclud-
ing all chil dren with Asperger syndrome from disabled chil dren’s 
services, having caps or ceil ings on the amount of service to be 
provided (eg a maximum of 100 hours per year of short breaks), 
or stating that ‘out of county resid en tial respite will not be 
provided’. To do any of these things would, in public law terms, be 
to ‘fetter their discre tion’ to meet their general duties in such 
cases.134 It may also involve a breach of the specific duty imposed 
by CSDPA 1970 s2.

•	 A local author ity that is not provid ing a service to meet a need, 
must be able to demon strate that it has complied in all mater ial 
respects with the relev ant guid ance,135 partic u larly the Working 
Together stat utory guid ance.

•	 Local author it ies cannot avoid meeting needs through placing 
unreas on able expect a tions on family carers. For example in  

133 R (G) v Barnet LBC and others [2003] UKHL 57; (2003) 6 CCLR 500.
134 See, for example, R v Bexley LBC ex p Jones [1995] ELR 42 at 55.
135 See, for example, R v Birmingham CC ex p Killigrew (2000) 3 CCLR 109 and 

R v Lambeth LBC ex p K (2000) 3 CCLR 141.
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R (KS and AM) v Haringey LBC,136 the determ in a tion that the 
risk to an autistic child caused by his housing situ ation was only 
‘moder ate’ relied entirely on the parent ‘having the ability to be 
vigil ant at all times through out the day and night’. The court held 
that this was ‘plainly unreal istic’ as this was ‘not the ordin ary 
vigil ance expec ted of a parent with a young child’ and would ‘not 
be possible for any parent on their own and [was] that much more 
diffi cult for KS given her own issues’.137

•	 The more severe the consequences of not meeting a need, the 
more ‘anxiously’138 will the courts and the ombuds men scru tin ise 
the reasons given by the council for not respond ing to that need,139 
any actions taken in trying to meet the needs140 and the process by 
which the council arrived at its decision.141 As Munby LJ has 
noted, it may well be diffi cult for an author ity to justify a decision 
to provide no services follow ing an assess ment of a child with 
moder ate or complex disab il it ies.142

•	 Where a funda mental human right is likely to be viol ated by a 
failure to provide support – such as in partic u lar the right to 
respect for personal dignity143 or family life144 under ECHR 
Article 8, the ‘posit ive oblig a tions’ of the state may mean that an 
author ity has no choice but to meet its general duty and provide 
the service: see para 2.14 above.145

3.64 It should be emphas ised that it will only be in rare cases that the service 
required cannot be provided under the CSDPA 1970 (see below).

136 R (KS and AM) v Haringey LBC [2018] EWHC 587 (Admin); (2018) 21 CCLR 
487 at [51].

137 At [51]–[52].
138 See para 2.7 concerning the variable degree of scrutiny the court should apply, 

depending on the importance of the issues.
139 See, for example, R v Lambeth LBC ex p K (2000) 3 CCLR 141.
140 R v Islington LBC ex p Rixon (1998) 1 CCLR 119.
141 R v Ealing LBC ex p C (2000) 3 CCLR 122.
142 R (VC) v Newcastle CC [2011] EWHC 2673 (Admin); (2012) 15 CCLR 194 at 

[26].
143 R (A and B, X and Y) v East Sussex CC [2003] EWHC 167; (2003) 6 CCLR 194.
144 R (Bernard) v Enfield LBC [2002] EWHC 2282 (Admin); (2002) 5 CCLR 577.
145 See Anufrijeva v Southwark LBC [2004] QB 1124; (2003) 6 CCLR 415 at [43], 

where the Court of Appeal stated that:
Article 8 may more readily be engaged where a family unit is involved. 
Where the welfare of chil dren is at stake, article 8 may require the provi sion 
of welfare support in a manner which enables family life to continue.

The authors suggest that this will partic u larly be so where the family includes a 
disabled child.
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3.65  Legally, the rela tion ship between the 1970 and the 1989 Acts is 
one that has attrac ted consid er able judi cial atten tion.146 To put it 
succinctly (but perhaps for non-lawyers, incom pre hens ibly!) – 
services provided under CSDPA 1970 s2 are in fact provided by a 
local author ity in the ‘exer cise of their func tions’ under Children Act 
1989 Part III.147 This rein forces the fact that an assess ment under 
the Children Act 1989 can and should lead to a decision on whether 
services have to be provided under the CSDPA 1970.

Services under the Chronically Sick and Disabled 
Persons Act 1970

3.66 The CSDPA 1970 places a specific duty on a local author ity to provide 
the support which a disabled child is assessed as needing – if that 
support comes within its scope (see below). As Working Together states:

Where a local author ity is satis fied that the iden ti fied services and 
assist ance can be provided under section 2 of the CSDPA, and it is 
neces sary in order to meet a disabled child’s needs, it must arrange to 
provide that support.148

3.67 If the need for the support is (for example) five hours of home/short 
break care a week, then the local author ity must provide five hours. It 
cannot delay149 or ‘trim’150 the package for finan cial reasons. If the 
service that is required is not avail able for any reason, the author ity 
must provide a suit able substi tute support in the interim while taking 
urgent steps to ensure that the suit able service is made avail able.151 If 
the family decide that it wants the need to be met by a direct payment 

146 For a review of the previous case-law, see L Clements and P Thompson, 
Community care and the law, 5th edn, LAG, 2011, paras 9.148–9.153.

147 The Care Act 2014 and Children and Families Act 2014 (Consequential 
Amendments) Order 2015 SI No 914. See also R (Spink) v Wandsworth LBC 
[2005] EWCA Civ 302; (2005) 8 CCLR 272.

148 Working Together, p22, para 28. See also to similar effect the SEND Code at 
para 3.49 in relation to EHC assessments and plans:

Where a child or young person has been assessed as having social care 
needs in rela tion to their SEN or disab il it ies social care teams must secure 
social care provi sion under the Chronically Sick and Disabled Persons Act 
(CSDPA) 1970 which has been assessed as being neces sary to support a 
child or young person’s SEN and which is specified in their EHC plan 
[emphasis as original].

149 Local government ombudsman complaint no 00/B/00599 against Essex CC, 3 
September 2001.

150 R v Islington LBC ex p Rixon (1997–98) 1 CCLR 119 at 129B.
151 R v Islington LBC ex p Rixon (1997–98) 1 CCLR 119 at 129B.
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(see para 3.98 below) the amount of the payment must be suffi cient 
to meet the need – but the local author ity cannot insist that the family 
have a direct payment (ie the family can require the local author ity to 
arrange or commis sion the support required).

3.68  CSDPA 1970 s2 provides a list of services that coun cils must 
provide to disabled chil dren.152 In prac tice, this includes services of 
great import ance, such as short breaks (also known as ‘respite care’ 
and increas ingly referred to as ‘short break’ or ‘replace ment’ care), 
day activ it ies, equip ment, adapt a tions and so on. As noted above, if a 
service can be provided to meet an assessed need under CSDPA 
1970 s2, there is a specific duty to provide it which cannot be avoided 
by an author ity claim ing to be acting under Children Act 1989 s17. 
The list of services which can be provided under CSDPA 1970 s2 is 
summar ised below.

Practical assist ance in the home

3.69 The provi sion covers a very wide range of home-based (some times 
called ‘domi cil i ary’) care services, although it does not cover health-
care services even if these do not have to be provided by qual i fied 
health profes sion als.153 In prac tice, the services provided under this 
provi sion include personal care in the home such as bathing, help 
using the toilet, moving and helping with feeding and routine house-
hold chores. Importantly, this provi sion also includes respite/short 
break care if provided as a sitting-type service in the home or through 
home-based child support or play workers.

Home-based	short	breaks

3.70 Short break (or respite) care is a ‘highly valued’ service154 – giving 
famil ies and the disabled child the chance to have time apart – or at 

152 CSDPA 1970 s28A (although this has now been superseded in England by 
amendments to section 2 itself ), inserted by the Children Act 1989, expressly 
extended the CSDPA 1970 s2 to children. From 1 April 2015, the CSDPA 
duty to disabled adults has been superseded by the Care Act 2014.

153 R (T, D and B) v Haringey LBC [2005] EWHC 2235 (Admin); (2006) 9 CCLR 
58.

154 For example: C Hatton, M Collins, V Welch, J Robertson, E Emerson, 
S Langer and E Wells, The Impact of Short Term Breaks on Families with a 
Disabled Child Over Time, Department for Education, DFE-RR173, 2011; 
Contact a Family, What makes my family stronger, 2009; Contact a Family, No 
time for us: relationships between parents who have a disabled child – a survey of 
over 2,000 parents in the UK, 2004; Mencap, Breaking point: families still need a 
break, 2006; Shared Care Network, Still waiting, 2006.
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least time when the family is not provid ing care or super vi sion. It is 
iden ti fied in policy docu ments as well as by famil ies them selves as 
one of the most import ant support services that can be provided.155 
The key element of good prac tice is that a service is arranged that is 
of benefit to all family members, includ ing the disabled child. Home 
and community-based short breaks take a wide variety of forms such 
as sitting-in and befriend ing schemes for chil dren and young people 
of all ages. Home-based short breaks are provided under CSDPA 
1970 s2(6)(a) (ie as ‘prac tical assist ance in the home’) and community-
based support is provided under section 2(6)(c) (ie as recre ational/
educa tional facil it ies ‘outside his home’). Some short breaks are 
linked to a disabled child’s preferred leisure activ it ies, for instance a 
play scheme at a local foot ball club, horse riding, swim ming etc. If a 
child has a need for short break/respite care which cannot be provided 
in their own home or a community-based setting and which has to be 
provided in a care home or foster place ment (ie away from the child’s 
home) then it will gener ally be provided under Children Act 1989 
(see para 3.81).

Wireless,	tele	vi	sion,	library	‘or	similar	recre	ational	facil	it	ies’

3.71 The use of the phrase in CSDPA 1970 s2(6)(b) of ‘or similar recre-
ational facil it ies’ means that this provi sion could include such things 
as a computer, gaming consoles and other recre ational equip ment as 
well as ‘talking books’ (ie audio book service for people with visual 
impair ments).156

Recreational/educa tional facil it ies

3.72 As with ‘prac tical assist ance in the home’ above, this provi sion is 
partic u larly wide in its poten tial scope – cover ing community-based 
activ it ies such as day centres and after-school or school holiday clubs 
as well as specific recre ational/educa tional support activ it ies that the 
assess ment of need iden ti fies as of import ance to the child’s devel op-
ment and sense of well-being. Clearly, services under this provi sion 
may also include an element of respite/short break, since if the child 

155 HM Treasury/Department for Education and Skills, Aiming high for disabled 
children, 2007; and see HM Government, The Children Act 1989 Guidance and 
Regulations. Volume 2: Care Planning, Placement and Case Review, DCSF 
Publications, 2015, chapter 6.

156 Complaint No 11 017 875 against Suffolk County Council, 11 October 2012, 
para 6.
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is being provided with care and support in the community, then he 
or she is having a short break from his or her family.

3.73  While local author it ies fund the attend ance of many disabled chil-
dren at community-based day centres, play schemes, holiday clubs 
etc, not infre quently these facil it ies are used by other disabled chil-
dren whose parents pay for the service them selves (ie without any 
local author ity support). While this may be because their needs have 
been held to be insuffi  ciently great to be eligible for support (see 
paras 3.53), it can be because there has been no proper assess ment 
– and if this is the case, a request should be made for the author ity to 
under take one. A not uncom mon indic a tion that such an assess ment 
is required is when the community-based service decides that it is 
unable to meet the child’s needs because they are so demand ing (for 
example, that there is a need for 1:1 care).

3.74  Services under this provi sion also include those which assist the 
disabled child ‘in taking advant age of educa tional facil it ies’ that are 
avail able to him or her. Although this does not cover the actual provi-
sion of educa tion, it is aimed at provid ing support that enables the 
disabled child to access educa tion – for example, help with the child’s 
personal care require ments while the child pursues his or her 
studies,157 as well as escor ted travel to and from the educa tion 
setting158 and possibly the provi sion of addi tional facil it ies at the 
insti tu tion159 (although these might also be required under the 
Equality Act 2010 – see paras 9.44 below).

Travel and other assist ance

3.75 Local author it ies must, when assess ing a disabled child’s need for 
community-based support, also consider that child’s travel needs to 
enable the child to access that service. Where it is neces sary for trans-
port to be provided from the child’s home, then this must be arranged 
under CSDPA 1970 s2(6)(d). It is not accept able for a local author ity 
to have a blanket policy that it will not provide such trans port, for 
example by refer ence to an expect a tion that parents will always 
provide trans port – or for it to state that a disabled child’s mobil ity 

157 See Department of Health LAC(93)12 – Further and Higher Education Act 
1992.

158 Note, however, the detailed statutory scheme in relation to school and college 
transport, see chapter 4 on education. If transport to an education facility can 
be provided under the Education Act 1996 then this would normally take 
precedence over the CSDPA 1970 transport duty as such provision would not 
be ‘necessary’ for the purposes of the 1970 Act.

159 R (AM) v Birmingham CC [2009] EWHC 688 (Admin); (2009) 12 CCLR 407.
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compon ent of disab il ity living allow ance (DLA) should be used to 
cover this. While local author it ies are permit ted to charge for services 
under the CSDPA 1970 (see para 3.156), the law requires that in 
assess ing the charge, enti tle ment to the mobil ity compon ent of 
disab il ity living allow ance must be ignored.160

3.76  If a disabled child needs travel assist ance to a community-based 
activ ity, then that is clearly a ‘need’, regard less of whether the child is 
or is not receiv ing a social secur ity benefit. Because of local author ity 
misun der stand ings about this ques tion, Department of Health guid-
ance161 was issued in 2012 which states that the ‘Department would 
like to make the posi tion clear’ that:

. . . local coun cils have a duty to assess the needs of any person for 
whom the author ity may provide or arrange the provi sion of community 
care services and who may be in need of such services. They have a 
further duty to decide, having regard to the results of the assess ment, 
what, if any, services they should provide to meet the indi vidual’s 
needs. This duty does not change because a partic u lar indi vidual is 
receiv ing the mobil ity compon ent of Disability Living Allowance.

Home	adapt	a	tions,	fixtures	and	fittings

3.77 This provi sion covers situ ations where an author ity assesses a 
disabled child as needing adapt a tions to the home in which they live, 
or the provi sion of addi tional fixtures and fittings. These can include 
such things as ramps, grab handles, wheel chair access ible showers 
and can extend to major works such as through floor lifts and ground-
floor exten sions. The duty imposed by the CSDPA is to provide 
‘assist ance’ in ‘arran ging for’ the carry ing out of any adapt a tions or 
the provi sion of any addi tional facil it ies. Frequently, the author ity 
may ask the family to apply for a disabled facil it ies grant to meet 
some or all of the cost of this work – and these grants are considered 
further below (see para 6.57). It is, however, import ant to note that 
the fact that a grant may be avail able does not detract from the core 
duty under the CSDPA 1970 – so (for example) if the cost of the 
works that are required exceeds the current maximum mandat ory 
grant, or the work is required to a second home (eg because the 
parents have separ ated), then the council will have to consider 

160 Social Security Contributions and Benefits Act 1992 s73(14) and see also the 
local government ombudsman report Case no B2004/0180 against Newport 
City Council, 31 August 2006.

161 Department of Health, Charging for Residential Accommodation and 
Non-Residential Care Services, 2012, LAC(DH)(2012)03 (policy guidance) 
paras 9–11.
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making the addi tional sums avail able to comply with its duty under 
CSDPA 1970 s2.162

Holidays,	meals	and	tele	phones

3.78 The author ity must consider a disabled child needs the provi sion of 
(or assist ance in obtain ing) a holiday, meals and/or a tele phone 
(includ ing any special equip ment neces sary to enable it to be used 
includ ing such things as minicoms and other elec tronic items). 
While it might be seen as anom al ous to include such items, it is 
argu able that holi days – in partic u lar – are of great import ance to a 
child’s devel op ment and a family’s sense of well-being.163 It is import-
ant for local author it ies to keep in mind that famil ies with disabled 
chil dren will have a right to support with the cost of holi days where 
this is accep ted to be neces sary to meet the child’s needs – and that 
this can include the basic cost, not merely disability-related extra 
costs.164

Services under Children Act 1989 Part III

3.79 Although the range of services which can be provided under the 
CSDPA 1970 is wide, there are some services that disabled chil dren 
and their famil ies need, that do not fall within the terms of that Act. 
One such service is the provi sion of accom mod a tion for chil dren and 
famil ies together – for which a power is expressly provided in 
Children Act 1989 s17(6).165 However, a more commonly encountered 
support service which cannot be provided through the CSDPA 1970 
is resid en tial short breaks (still frequently referred to as ‘respite’).

3.80  Where a local author ity considers that another author ity (for 
example a local housing author ity or a clin ical commis sion ing group) 

162 See, for example, local government ombudsman reports on Complaints 
02/C/8679, 02/C/8681 and 02/C/10389 against Bolsover DC, 30 September 
2003 and Complaint no 05/B/00246 against Croydon LBC, 24 July 2006,  
para 37.

163 One week’s holiday a year away from the home is a core criterion within the 
Townsend Deprivation Index – see P Townsend, P Phillimore and A Beattie, 
Health and deprivation: inequality and the North, Croom Helm, 1988.

164 R v North Yorkshire CC ex p Hargreaves (No 2) (1997–98) 1 CCLR 331.
165 As inserted by Adoption and Children Act 2002 s116. Guidance on the 

operation of this power is given in England through LAC (2003)13. See 
chapter 6 for further information on housing and disabled children, but note 
that ‘housing provision under s17(6) is a measure of last resort reserved for 
exceptional cases’; R (J) v Hillingdon LBC [2017] EWHC 3411 (Admin); (2018) 
21 CCLR 144 at [75].
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could help it meet the needs of a child ‘in need’, then it may make a 
formal request for such assist ance.166 The partner author ity must 
comply with the request unless it is incom pat ible with its legal duties 
or would ‘unduly preju dice the discharge of any of [its] func tions’ to 
do so.167

Respite care/short breaks away from the home

3.81 As noted above, while much short break/respite care is provided 
under the CSDPA 1970 in the home or community (or via direct 
payment (see para 3.98 below), it may also be provided in resid en tial 
units, in hospices or by foster carers. In R (JL) v Islington LBC,168 the 
court confirmed that resid en tial and other overnight short break care 
could not be provided under the CSDPA 1970 and that, as a general 
rule, such support is provided by coun cils under Children Act 1989 
s17(6) or s20(4).169 It is also, however, possible that resid en tial short 
breaks would need to be provided under the specific duty created by 
Children Act 1989 s20(1) to meet ‘actual crises’170 – see para 3.136 
below.

3.82  This is of import ance, since the duty under Children Act 1989 
s20(1) is not a ‘target duty’ but one that is specific ally enforce able (see 
para 2.47). In the judge’s opinion in the Islington case, however, the 
section 20(1) duty would only arise when a parent was ‘imme di ately’ 
preven ted from provid ing a disabled child with suit able care and 
accom mod a tion.171

3.83  Statutory guid ance172 has been published to assist with the 
decision as to the relev ant stat utory provi sion when resid en tial short 

166 Children Act 1989 s27.
167 Children Act 1989 s27(2).
168 [2009] EWHC 458 (Admin); (2009) 12 CCLR 322.
169 Section 20(4) reads:

A local author ity may provide accom mod a tion for any child within their 
area (even though a person who has parental respons ib il ity for him is able 
to provide him with accom mod a tion) if they consider that to do so would 
safe guard or promote the child’s welfare.

170 R (JL) v Islington LBC at [96].
171 R (JL) v Islington LBC at [95]–[96].
172 Department for Children, Schools and Families, Short Breaks: Statutory 

guidance on how to safeguard and promote the welfare of disabled children using 
short breaks, April 2010 (‘Short Breaks Statutory Guidance’). This guidance was 
issued alongside the Care Planning, Placement and Case Review (England) 
Regulations 2010 (‘the 2010 Regulations’) SI No 959, see para 1.6. See also 
chapter 6 of HM Government, The Children Act 1989 Guidance and Regulations 
Volume 2: Care Planning, Placement and Case Review, June 2015.
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breaks are being provided. Chapter 2 of the guid ance deals with short 
breaks involving the provi sion of accom mod a tion. The guid ance 
does not mention the Children Act 1989 s20(1) duty, consid er ing 
instead whether a resid en tial short break should be provided under 
Children Act 1989 s17(6) or s20(4). The import ance of this distinc-
tion is that it is only where a resid en tial short break is provided under 
section 20 that the child may acquire ‘looked after’ status.

3.84  In simple terms, a child is ‘looked after’ if she or he is in the 
care of a local author ity or if it is provid ing the child with accom mod-
a tion (unless that accom mod a tion is provided under Children  
Act 1989 s17 – for example, as short break care).173 See further, 
para 3.92 below.

3.85  The guid ance states that the decision as to which stat utory provi-
sion applies to a resid en tial short break:

. . . should be informed by their assess ment of the child’s needs and 
should take account of parent ing capa city and wider family and envir-
on mental factors, the wishes and feel ings of the child and his/her 
parents and the nature of the service to be provided.174

 The ‘key ques tion’ is said to be ‘how to promote and safe guard the 
welfare of the child most effect ively’.175 Depending on the circum-
stances of the child and family:

. . . the assess ment, plan ning and review processes for chil dren in 
need may be appro pri ate or the addi tional require ments for looked 
after chil dren may be more appro pri ate.

3.86 The guid ance provides a lengthy list of factors which local author it ies 
should take into account in determ in ing whether short breaks are to 
be provided under Children Act 1989 s17(6) or s20(4).176 These 
include:

•	 any partic u lar vulner ab il it ies of the child;
•	 the length of time away from home and the frequency of such 

stays;177

173 The formal definition of ‘looked-after’ status is found in Children Act 1989 
s22(1).

174 Short Breaks Statutory Guidance, para 2.5.
175 Short Breaks Statutory Guidance, para 2.7.
176 Short Breaks Statutory Guidance, para 2.8.
177 The guidance states that ‘the less time the child spends away from home the 

more likely it is to be appropriate to provide accommodation under section 
17(6)’.
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•	 whether short breaks are to be provided in more than one place;178

•	 the views of the child and views of parents;179

•	 the extent of contact between short break carers and the child’s 
family and between the child and the family during the 
place ment;180

•	 distance from home; and
•	 the need for an inde pend ent review ing officer (IRO)181 to monitor 

the child’s case and to chair reviews.

3.87 Taking matters in the round, the guid ance suggests at para 2.12 that 
chil dren whose welfare will be best safe guarded by becom ing ‘looked 
after’ during resid en tial short breaks include:

•	 chil dren who have substan tial pack ages of short breaks some-
times in more than one setting; and

•	 chil dren whose famil ies have limited resources and may have 
diffi culties support ing the child or monit or ing the quality of care 
while they are away from home.

3.88 The guid ance further high lights182 that the relev ant regu la tions 
for looked-after chil dren183 (see para 3.147 below) are modi fied in 
their applic a tion to some resid en tial short breaks. The modi fied 
scheme applies where no single place ment is inten ded to last for 
more than 17 days and the total of short breaks in one year does not 
exceed 75 days. However, this only applies where chil dren receive 
short breaks in a single setting; where a child goes to multiple settings 
the full looked-after scheme applies.

178 The guidance states that ‘where the child spends short breaks in different 
settings, including residential schools, hospices and social care placements,  
it is more likely to be appropriate to provide accommodation under section 
20(4)’.

179 The guidance states that ‘some children and parents may be reassured by, 
and in favour of, the status of a looked-after child, while others may resent the 
implications and associations of looked-after status’. It is essential, however, 
that any such views must be properly informed, including as to the benefits 
which accrue from ‘looked-after’ status.

180 There is no further guidance on this point, although it can be assumed that 
where there is significant ongoing contact with family during short breaks 
then this points towards the service being provided under Children Act 1989 
s17(6).

181 An IRO will not be appointed where accommodation is provided pursuant to 
Children Act 1989 s17(6) as appointment of an IRO is one of the 
requirements of ‘looked-after’ status.

182 Short Breaks Statutory Guidance, paras 2.16–2.23.
183 Care Planning, Placement and Case Review (England) Regulations 2010 SI 

No 959 reg 48.
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3.89  There is a helpful table in the guid ance184 which summar ises the 
differ ent effect of resid en tial short breaks being provided where 
regu la tion 48 does and does not apply:

•	 Where regu la tion 48 applies, the local author ity must put in place 
a short break care plan ‘address ing issues key to the safe care of 
the child’ and must appoint an IRO. The visit ing and review 
require ments are less onerous than when the child has full 
‘looked-after’ status.

•	 Where regu la tion 48 does not apply, then the full require ments of 
the 2010 regu la tions take effect. The local author ity must put in 
place a care plan, an IRO must be appoin ted and the child’s case 
must be reviewed regu larly.

3.90 Guidance is given on the require ments of a short break care plan in 
cases where regu la tion 48 applies. The plan should ‘focus on setting 
out those matters which will ensure that the child’s needs can be fully 
met while the child is away from his/her parents’. It should be linked 
to the child in need plan (see para 3.108 below); the guid ance makes 
clear that: ‘There should not be separ ate plans which duplic ate 
inform a tion’. The guid ance notes that: ‘Parents must be fully involved 
in all aspects of agree ing the short break plan. As far as is prac tic able, 
chil dren should also be involved in agree ing the plan’.185

3.91  Chapter 3 of the guid ance deals with assess ment, plan ning and 
review in the context of short break provi sion. While this chapter 
may still contain some valu able guid ance, it is likely that much of it 
has been super seded by the Working Together stat utory guid ance 
discussed extens ively in this chapter. There is guid ance on the tech-
nical require ments relat ing to the provi sion of short breaks in  
differ ent settings in chapter 4, although again this may now be some-
what out of date. Chapter 5 of the guid ance high lights the right for 
famil ies to obtain direct payments to meet a child’s needs for short 
breaks instead of receiv ing a service direct from the local author ity; 
see para 3.100 below.

Short breaks gener ally

3.92 Children Act 1989 Sch 2 para 6(1)(c) requires local author it ies to 
provide services designed to assist family carers of disabled chil dren 
‘to continue to [provide care], or to do so more effect ively, by giving 

184 Short Breaks Statutory Guidance, p16.
185 Short Breaks Statutory Guidance, paras 2.19–2.24.
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them breaks from caring’. Regulations186 made under the Act in 2011 
require that local author it ies, when dischar ging this duty, have regard 
to the needs of family carers:

. . . who would be able to provide care for their disabled child more 
effect ively if breaks from caring were given to them to allow them to:
(i)   under take educa tion, train ing or any regular leisure activ ity,
(ii)  meet the needs of other chil dren in the family more effect ively, or
(iii) carry out day to day tasks which they must perform in order to 

run their house hold’ (reg 3(b)).

 These are, there fore, the stat utory goals to which local author it ies 
should be direct ing their provi sion of short breaks, both in terms of 
plan ning and commis sion ing services and in making decisions on 
indi vidual cases. Despite this, evid ence from the Every Disabled 
Child Matters campaign in 2015 sugges ted that more than half of 
local author it ies have cut spend ing on short breaks (respite services) 
for famil ies with disabled chil dren since 2011/12.187 In R (DAT) v 
West Berkshire Council,188 Laing J held that two decisions by a council 
to reduce the funding made avail able for volun tary sector groups to 
provide short breaks were unlaw ful, in essence because of a failure to 
consider the various matters required by the relev ant stat utory duties 
and a misdir ec tion as to the require ments of the ‘public sector equal-
ity duty’ (PSED) under the Equality Act 2010 (see para 9.99) (decision 
1) and because of appar ent prede ter min a tion (decision 2).

3.93  Regulation 4 of the 2011 regu la tions states that ‘a local author ity 
must provide, so far as is reas on ably prac tic able, a range of services 
which is suffi cient to assist carers to continue to provide care or to do 
so more effect ively’. These services must include a range of daytime 
care, overnight care and leisure activ it ies (regu la tion 4(2)). This range 
of services must be set out in a ‘short breaks services state ment’ 
(regu la tion 5).189 This state ment must include the range of services 
provided in accord ance with regu la tion 4, any criteria by which eligib-
il ity for those services will be assessed, and how the range of services 
is designed to meet the needs of carers in the area.

3.94  Read as a whole, there fore, the 2011 regu la tions impose a duty on 
local author it ies to secure a suffi cient supply of a wide range of short 
break services and to publish clear and trans par ent inform a tion 

186 Breaks for Carers of Disabled Children Regulations 2011 SI No 707.
187 Every Disabled Child Matters, Short breaks in 2015: An uncertain future, 2015.
188 [2016] EWHC 1876 (Admin); (2016) 19 CCLR 362.
189 The SEND Code requires at para 4.44 that the short breaks services statement 

should be published with the ‘local offer’ for each local authority.
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about these services and how they can be accessed. It will be noted 
that the 2011 regu la tions do not refer to the need for parent carers of 
disabled chil dren to work; this because the service which supports 
work is child care, which is governed by the Childcare Act 2006.190 
Parent carers of disabled chil dren may require child care services in 
order to work and short break services in order to live ‘ordin ary lives’.

3.95  Advice published by the Department of Education in 2011191 
provides a helpful summary for local author it ies of the require ments 
imposed by the 2011 regu la tions – includ ing a require ment that local 
author it ies must consider ‘the legal implic a tions of the eligib il ity 
criteria they apply to short breaks services’. The advice suggests they 
should ‘not apply any eligib il ity criteria mech an ist ic ally without 
consid er a tion of a partic u lar family’s needs’.192

3.96  The advice also provides a helpful summary of the bene fits of 
short breaks both for disabled chil dren and parents:

Children benefit from new interests, rela tion ships and activ it ies, 
while parents can catch up with ‘every day activ it ies’ (sleep, clean ing, 
shop ping), attend to their phys ical and psycho lo gical well being, and 
main tain and develop social networks.

 The advice reit er ates a central theme of the 2011 regu la tions, being 
that ‘short breaks should not just be there for those at crisis point’. 
The advice correctly notes that ‘local author it ies must give famil ies 
the choice to access short breaks services using a direct payment’.

3.97  The advice describes the benefit of a ‘local offer’ of non-assessed 
short breaks to which famil ies with disabled chil dren can refer them-
selves. It notes the import ance of having fair eligib il ity criteria for 
this kind of service but states that ‘[l]ocal author it ies can provide 
famil ies with access to short breaks services without any assess ment’. 
However, it appears, from the authors’ personal exper i ence, that 
these low-level support services are being rolled back or cut completely 
at present as a result of reduc tions in central govern ment funding for 
local author it ies.

190 Childcare Act 2006 s6 imposes a duty on local authorities to secure, so far as 
reasonably practicable, the provision of sufficient childcare for working 
parents of disabled children up to the age of 18.

191 Department for Education, Short Breaks for Carers of Disabled Children: 
Departmental advice for local authorities, March 2011.

192 Department for Education, Short Breaks for Carers of Disabled Children: 
Departmental advice for local authorities, March 2011, p4. See further chapter 4 
of the advice.
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Direct payments

3.98 Instead of the author ity arran ging for services to be provided to a 
disabled child and other family members, the parents (or the child if 
aged 16 or 17) can gener ally insist on having the support by way of a 
‘direct payment’ and can then use that payment to buy the neces sary 
services (includ ing periods of resid en tial short breaks/respite care 
away from the child’s own home).193 The right to insist on a direct 
payment applies regard less of whether the support is provided under 
the CSDPA 1970 or the Children Act 1989.194 The stat utory scheme 
govern ing direct payments derives from Children Act 1989 s17A and 
has been fleshed out by regu la tions195 and detailed guid ance.196 Local 
author it ies are under a duty to make a direct payment where:197

•	 the person appears to the respons ible author ity to be capable of 
managing a direct payment by himself or herself or with such 
assist ance as may be avail able to the person;

•	 the person consents to the making of a direct payment (local 
author it ies cannot insist that a person has a direct payment);

•	 the respons ible author ity is satis fied that the person’s need for the 
relev ant service can be met by secur ing the provi sion of it by 
means of a direct payment; and

•	 the respons ible author ity is satis fied that the welfare of the child 
in respect of whom the service is needed will be safe guarded and 
promoted by secur ing the provi sion of it by means of a direct 
payment.

 The guid ance states that the amount of the direct payment:
. . . must be equi val ent to the council’s estim ate of the reas on able cost 
of secur ing the provi sion of the service concerned, subject to any 

193 Direct payments for those aged 18 or over are governed by Care Act 2014 
ss31–33 and Care and Support (Direct Payments) Regulations 2014 SI No 
2871.

194 This derives from the fact that services provided under CSDPA 1970 s2 are 
technically provided in discharge of a local authority’s functions under Children 
Act 1989 Part III – see para 3.65 above.

195 Community Care, Services for Carers and Children’s Services (Direct 
Payments) (England) Regulations 2009 SI No 1887.

196 Department of Health, Guidance on direct payments for community care, services 
for carers and children’s services England, 2009 (amended 29 October 2010). In 
relation to adults, the guidance has been replaced by the Statutory Guidance to 
the Care Act 2014 (Department of Health), chapter 12 – but at the time of 
publication the 2009 guidance remains relevant to disabled children, although 
it has been placed on the online National Archives.

197 Regulation 7(1)(c).
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contri bu tion from the recip i ent. This means that the direct payments 
should be suffi cient to enable the recip i ent lawfully to secure a service 
of a stand ard that the council considers is reas on able to fulfil the 
needs for the service to which the payments relate. There is no limit 
on the maximum or minimum amount of direct payment either in 
the amount of care it is inten ded to purchase or on the value of the 
direct payment.198

 The guid ance further states that ‘coun cils should include asso ci ated 
costs that are neces sar ily incurred in secur ing provi sion, without 
which the service could not be provided or could not lawfully be 
provided’. These may include ‘recruit ment costs, National Insurance, 
stat utory holiday pay, sick pay, mater nity pay, employ ers’ liab il ity 
insur ance, public liab il ity insur ance and VAT’.199

3.99  The regu la tions200 place restric tions on the use of direct payments 
to pay a relat ive who lives in the same house hold as the disabled child 
(but no restric tion if the relat ive lives else where). Accordingly, paying 
such a relat ive, who may well know and have a good rela tion ship with 
the child, to provide care may be a very attract ive option for famil ies. 
If the relat ive lives in the same house hold, the presump tion is that he 
or she may not be paid with the direct payment – unless the author ity 
‘is satis fied that secur ing the service from a family member is neces-
sary for promot ing the welfare of the child’. In simple English, this 
means that the council can agree to such a payment, if it is satis fied 
that it is neces sary – ie the threshold for revers ing the presump tion 
against such an arrange ment is a relat ively low one.

Direct payments and respite care/short breaks

3.100 Where a disabled person has been assessed as needing a service, 
then in general there is a duty to make the provi sion by way of a 
direct payment if so reques ted. In this context, the ombuds man has 
held it to be malad min is tra tion for a local author ity:

•	 to require a parent carer to give reasons why he wanted a direct 
payment in lieu of a service, and for the author ity to state ‘that 
direct payments would not be paid for child care and that child care 

198 Department of Health, Guidance on direct payments for community care, services 
for carers and children’s services England, 2009 (amended 29 October 2010), 
para 111.

199 Department of Health, Guidance on direct payments for community care, services 
for carers and children’s services England, 2009 (amended 29 October 2010), 
para 114.

200 Regulation 11.
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was the respons ib il ity of the parents, whether or not chil dren 
have a disab il ity’;201 and

•	 to have a policy of refus ing direct payments for certain services – 
such as short (overnight) breaks.202

3.101 Although direct payments cannot be used to purchase prolonged 
periods of resid en tial respite care (being capped at a maximum of 
four consec ut ive weeks in any period of 12 months),203 in prac tice as 
long as the resid en tial care periods are less than four weeks long and 
are separ ated by at least four weeks of non-residential care, then 
success ive such periods are permit ted.204

Independent user trusts

3.102 Although the Direct Payment Regulations 2009205 permit payments 
to be made to persons with parental respons ib il ity for a disabled 
child, such arrange ments must come to an end when the child 
becomes 18. At this stage, the payment must either be paid to the 
disabled person (if he or she wishes to continue with a direct 
payment) or if he or she lacks suffi cient mental capa city to consent to 
the payment, then it can be paid to someone on his or her behalf – if 
(among other things) that third party agrees.206 It follows that on a 
child becom ing an adult, a change in the payment arrange ments has 
to take place – although this need not be prob lem atic. One way of 
seeking to avoid such disrup tion is for the carers of the disabled child 
to create a trust (or a company limited by guar an tee) – vari ously 
called an ‘inde pend ent user trust’, ‘user inde pend ent trust’ and a 
‘third party scheme’. The trust then assumes respons ib il ity for ensur-
ing that services are provided to meet the assessed needs of the 
disabled person – for example, by employ ing care assist ants and/or 
paying an inde pend ent agency etc. Not infre quently, the parents of a 

201 Public Service Ombudsman (Wales), Complaint no B2004/0707/S/370 against 
Swansea City Council, 22 February 2007 – see in particular paras 78, 133 and 137.

202 Complaint no 08 005 202 against Kent CC, 18 May 2009 para 39 – in this case the 
council had refused on the grounds that it was able to provide these ‘in house’.

203 Community Care, Services for Carers and Children’s Services (Direct 
Payments) (England) Regulations 2009 SI No 1887 reg 13.

204 Department of Health, Guidance on direct payments for community care, services 
for carers and children’s services England 2009, 2009, paras 101–103.

205 Community Care, Services for Carers and Children’s Services (Direct 
Payments) (England) Regulations 2009 SI No 1887.

206 Direct payments to disabled adults and their carers are now governed by Care 
Act 2014 s31 (adults with capacity) and s32 (adults without capacity) and the 
Care and Support (Direct Payments) Regulations 2014 SI No 2871.
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disabled child will be the initial trust ees of such a trust. Such arrange-
ments, which the courts have held to be lawful,207 have some prac-
tical bene fits over and above secur ing continu ity of care arrange ments 
during the trans ition into adult hood (see chapter 10 below) – and 
these include the fact that the NHS is also permit ted to make 
payments to such a trust.208

Personal budgets and person al isa tion

3.103 Many chil dren and famil ies are advised that their enti tle ment to 
services takes the form of a ‘personal budget’. The idea behind such 
an arrange ment is that a personal budget can provide some of the 
bene fits of a direct payment without the disabled person or the parent 
having to take on the full respons ib il it ies of managing a direct 
payment. In theory, the indi vidual is encour aged to decide in what 
other ways the money could be spent to maxim ise their child’s sense 
of inde pend ence and well-being. In this inter me di ate phase, instead 
of a direct payment being made, the monies are retained by the local 
author ity and referred to as a ‘personal budget’: with the disabled 
person or their parents (if a child) encour aged to exer cise as much 
control as they wish over direct ing how the budget is used.

3.104  All adults who are eligible for care services in England must be 
told the cost of their care arrange ments (ie their ‘personal budget’) 
even if the services are arranged by or provided directly by the local 
author ity.209

3.105  These prin ciples are now embed ded in statute in rela tion to 
disabled chil dren who have an EHC plan210 and this enti tle ment is 
considered at para 4.168 below.

3.106  While many of the prin ciples under pin ning the person al isa tion 
agenda are admir able, it has had its critics211 and the imple ment a tion 

207 R (A and B) v East Sussex CC (No 1) [2002] EWHC 2771 (Admin); (2003) 6 
CCLR 177.

208 For further consideration of such trusts, see L Clements, Community care and 
the law, 7th edn, LAG, 2019, para 11.114.

209 Care Act 2014 s25(1)(e).
210 CFA 2014 s49 – the SEND Code stating that (para 3.38): ‘Young people and 

parents of children who have EHC plans have the right to request a Personal 
Budget, which may contain elements of education, social care and health 
funding.’

211 See, for example, I Ferguson, ‘Increasing user choice or privatizing risk? 
The antinomies of personalization’, (2007) 37 British Journal of Social Work, 
pp387–403, 2007; and L Clements, ‘Individual budgets and irrational 
exuberance’, (2008) 11 CCLR 413–430.
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has caused not insig ni fic ant diffi culties – partic u larly in rela tion to 
what are termed ‘resource alloc a tion systems/schemes’ (RAS). RAS 
(which it appears are being discarded by many local author it ies212) 
endeav our to give the disabled person an indic a tion of the resources 
that the council would be prepared to expend on his or her care – 
before the care plan ning process has been completed. They are some-
times referred to as ‘upfront alloc a tions’ or ‘indic at ive amounts’. The 
calcu la tion is gener ally based on a ques tion naire that the disabled 
person has completed. This awards ‘points’ which are then conver ted 
into an indic at ive finan cial amount. The idea is that disabled people 
may opt for this sum – and then make their own arrange ments – 
without having to go through the whole care plan ning process, which 
would involve the detailed assess ment of the actual cost of a real care 
package.

3.107  Admirable as this may sound, in prac tice the process is often 
disem power ing – so that famil ies with disabled chil dren do not 
appre ci ate that they do not have to accept the ‘indic at ive amount’ 
(which may be less than they are presently receiv ing or insuffi  cient to 
enable them to have their care needs addressed satis fact or ily).213 In 
law, indi vidu als are entitled to decline having a personal budget and 
to insist that their care package be provided by the local author ity or 
that any sum they have (eg as a direct payment) be suffi cient to 
purchase a satis fact ory package of care to meet their needs. The fact 
that the local author ity advises them that their care costs are above 
the ‘indic at ive amount’ gener ated by a RAS is simply irrel ev ant: the 
legal duty remains (as indic ated at para 3.62) to meet eligible assessed 
needs.214

212 See L Series and L Clements, ‘Putting the Cart before the Horse: Resource 
Allocation Systems and Community Care’, (2013) 2 Journal of Social Welfare 
Law, pp207–226.

213 This was found by Black J to be the case in R (JL) v Islington LBC [2009] 
EWHC 458 (Admin); (2009) 12 CCLR 322, where (at [39]) she observed that 
she found it ‘hard to see how a system such as this one, where points are 
attributed to a standard list of factors, leading to banded relief with a fixed 
upper limit, can be sufficiently sophisticated to amount to a genuine 
assessment of an individual child’s needs’.

214 R (KM) v Cambridgeshire CC [2012] UKSC 23; (2012) 15 CCLR 374 – see, for 
example, the judgment of Lord Wilson at [28]:

What is crucial is that, once the start ing point (or indic at ive sum) has 
finally been iden ti fied, the requis ite services in the partic u lar case should 
be costed in a reas on able degree of detail so that a judg ment can be made 
whether the indic at ive sum is too high, too low or about right.
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Care plans: the ‘how, who, what and when’

Overview

3.108 The assess ment and care plan ning process requires that the local 
author ity construct a care plan that (among other things) describes 
the services that will be provided in order to meet the disabled child’s 
iden ti fied ‘needs’. For example, an assess ment may identify that the 
child needs adapt a tions to the house in order that they can access the 
bath room, that they need regular home help support at meal times 
and that their parents need to have regular short breaks – in order to 
be able to sustain their caring roles. The care plan should specify 
how these iden ti fied needs are going to be met. In rela tion to some 
needs, it may not be possible to state imme di ately how they will be 
met (for instance, the adapt a tions) – and in this case the care plan 
should specify the steps that the local author ity will take to ensure 
that the needs are met within a reas on able time.

3.109  Although there is no general require ment in the Children Act 
1989 to prepare a ‘care plan’ for a disabled child, the courts have held 
that such a docu ment is required to be prepared since it is a ‘the 
means by which the local author ity assembles the relev ant inform a-
tion and applies it to the stat utory ends, and hence affords good evid-
ence to any inquirer of the due discharge of its stat utory duties’.215 A 
‘plan of action’ is also required by the Working Together stat utory 
guid ance, see para 3.111 below.

3.110  An example of what a care plan should contain is given in the 
2010 short breaks stat utory guid ance,216 namely:

•	 have clear and real istic object ives;
•	 include ascer tain able wishes and feel ings of the child and views 

of the family;
•	 follow consid er a tion of options, includ ing but not limited to direct 

payments;
•	 state the nature and frequency of services, as far as is prac tic able, 

includ ing health and social care in the same plan, espe cially if 
short breaks are provided from differ ent agen cies;

215 R v Islington LBC ex p Rixon (1997–98) 1 CCLR 119, 128D.
216 Department of Children and Family Services, Short Breaks: Statutory guidance 

on how to safeguard and promote the welfare of disabled children using short breaks, 
March 2010, para 3.16.
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•	 state the child’s health, emotional and beha vi oural devel op ment, 
includ ing full details about any disab il it ies and clin ical needs the 
child may have and medic a tions the child may require;

•	 state the child’s specific commu nic a tion needs, espe cially for chil-
dren who commu nic ate non-verbally, and include the child’s likes 
and dislikes with partic u lar regard to leisure activ it ies;

•	 include the results of all neces sary risk assess ments which could 
include, depend ing on the child’s impair ment, moving and hand-
ling, invas ive proced ures, and beha viour;

•	 state contact arrange ments for emer gen cies;
•	 state commit ments of profes sion als involved;
•	 refer to or summar ise any other import ant docu ments about the 

child’s devel op ment;
•	 confirm those caring for the child have been selec ted follow ing 

the advice set out in govern ment guid ance on direct payments;
•	 outline arrange ments to review the plan.

3.111 Working Together states that:
Where the outcome of the assess ment is contin ued local author ity 
chil dren’s social care involve ment, the social worker should agree a 
plan of action with other prac ti tion ers and discuss this with the child 
and their family. The plan should set out what services are to be 
delivered, and what actions are to be under taken, by whom and for 
what purpose.217

 A care plan produced follow ing an assess ment under Working 
Together is frequently referred to as a ‘child in need plan’. Previous 
(2000) policy guid ance, the Framework for the Assessment of Children in 
Need and their Families,218 made the follow ing comment concern ing 
care plans:

It is essen tial that the plan is construc ted on the basis of the find ings 
from the assess ment and that this plan is reviewed and refined over 
time to ensure the agreed case object ives are achieved. Specific 
outcomes for the child, expressed in terms of their health and devel-
op ment can be meas ured. These provide object ive evid ence against 
which to eval u ate whether the child and family have been provided 
with appro pri ate services and ulti mately whether the child’s well being 
is optimal.

217 Working Together, p30, para 64.
218 Department of Health, Framework for the Assessment of Children in Need and 

their Families, 2000, para 4.37.
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3.112 In R (J) v Caerphilly CBC,219 it was held that care plans must:
. . . set out the oper a tional object ives with suffi cient detail – includ ing 
detail of the ‘how, who, what and when’ – to enable the care plan itself 
to be used as a means of check ing whether or not those object ives are 
being met.

 In R (AB and SB) v Nottingham CC,220 the council’s care plan was 
struck down by the court because ‘there was no clear iden ti fic a tion of 
needs, or what was to be done about them, by whom and when’.221 
The same approach was followed in R (S) v Plymouth CC,222 where 
the assess ments were quashed because they failed to result in a ‘real-
istic plan of action’ to meet the child’s needs in rela tion to housing 
and respite care. In R (J) v Hillingdon LBC,223 the court criti cised a 
child in need plan that did not prop erly identify or address the risks 
of harm to a disabled child caused by his housing situ ation. In partic-
u lar, the plan did not recog nise the need for ongoing over sight by 
chil dren’s services, thus allow ing the case to be closed. Nor did it 
signal to the housing depart ment the import ance of the child’s need 
for rehous ing.

3.113  A 2014 ombuds man’s report held (in similar terms) that an assess-
ment of a disabled child must be more than merely a descript ive 
docu ment: it must spell out with preci sion what the child’s needs are, 
what the impact of the disab il ity is on the child’s carer(s) and whether 
the child and the carers needs can be met and can continue to be met 
into the future. The assess ment must result in a care plan that iden-
ti fies the child’s needs, what is to be done about these needs, by 
whom and when. If a direct payment is made, it must specify 
precisely what need these payments are inten ded to meet, why this 
level of payment is considered appro pri ate, or what outcome this will 
result in.224

3.114  The fact that a care need requires non-routine arrange ments, 
does not obviate the need for a local author ity to provide services to 
meet it. This element ary point is illus trated by a 2011 ombuds man’s 

219 [2005] EWHC 586 (Admin); (2005) 8 CCLR 255. This case is discussed in 
detail at paras 10.58–10.59.

220 [2001] EWHC 235 (Admin); (2001) 4 CCLR 294.
221 [2001] EWHC 235 (Admin); (2001) 4 CCLR 294 at [43].
222 [2009] EWHC 1499 (Admin).
223 R (J) v Hillingdon LBC [2017] EWHC 3411 (Admin); (2018) 21 CCLR 144 at 

[59].
224 Local government ombudsman complaint no 13 002 982 against Birmingham 

City Council, 12 March 2014.

36470.indb   132 19/12/2019   14:56



Children’s services  133

complaint.225 A disabled deaf child was found on assess ment to have 
complex needs – includ ing a need for respite care. This was a 
problem, since the council was unable to locate a carer who was able 
to provide support and who also had the neces sary British Sign 
Language (BSL) skills. To this, the ombuds man commen ted:

There is no evid ence that it considered the obvious and sens ible 
expedi ent of paying two people to work together, one to commu nic ate 
with H and the other to provide for her care. Nor did it explore whether 
it could fund a carer to be trained in BSL.

3.115 The import ance of lawful assess ments and care plan ning was high-
lighted in a 2013 local govern ment ombuds man report226 which 
concerned a profoundly disabled 14-year-old girl (her condi tion was 
degen er at ive; she was blind, profoundly deaf with severe phys ical 
and learn ing disab il it ies: she required constant super vi sion and was 
depend ent on her parents to meet all her needs). Direct payments 
were being paid, and due to the need to keep the number of people 
involved in the daugh ter’s care to a minimum – to reduce her  
stress – the direct payments were being used to pay her father to 
provide the care.

3.116  As a result of the daugh ter’s needs increas ing, the family reques-
ted a reas sess ment to increase the direct payments. The local author-
ity began a core assess ment, rejec ted the request for increased 
support (stating that the current funding was adequate) and stated 
that it would no longer be prepared to allow the father to be paid with 
the direct payments.

3.117  In finding malad min is tra tion, the ombuds man noted that 
although the assess ment described the daugh ter’s complex ‘excep-
tional’ needs and that these were increas ing – it said nothing about 
how these needs were to be met (other than by her parents). It 
described the impact on her parents but said nothing about their 
needs as carers. It acknow ledged that her parents were best placed to 
provide the care (partic u larly given her commu nic a tion diffi culties) 
but gave no rational reason for requir ing the direct payments to be 
used for an altern at ive carer. The ombuds man further noted that the 
council was unable to explain how it decided that the current package 
of care would meet the daugh ter’s needs – and that the assess ment 
contained no precise iden ti fic a tion of her needs, nor what needed  
‘to be done about them, by whom and when’. The ombuds man 

225 Complaint no 09 004 278 against Leeds City Council, 1 July 2011, 
paras 153–154.

226 Complaint no 12 015 328 against Calderdale Council, 20 November 2013.
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considered that there had not been an ‘adequate assess ment’ of the 
daugh ter’s needs, nor her parents’ needs (as ‘carers’) at any time in 
the previ ous ten years.

Reassessments and reviews

3.118 Local author it ies must keep under review the care needs of disabled 
chil dren and their famil ies. A care plan should normally specify a 
‘review date’ which will ordin ar ily be within 12 months – although 
where there is a mater ial change in a disabled child’s needs, a reas-
sess ment should be under taken without delay.227 In R (J) v Hillingdon 
LBC,228 the court criti cised the absence of any ‘provi sion or mech an-
ism for review ing the progress and decid ing whether it was suffi cient 
“to meet the child’s needs and the level of risk faced by the child” ’. 
The Local Government and Social Care Ombudsman (LGO) has 
held that once support needs have been put in place the level of 
service should continue until there has been a reas sess ment.229 A 
reas sess ment/review should be under taken to ascer tain if the 
person’s care needs have changed and if so – if there is a need to 
make changes to their care plan: a ‘review must not be used as a 
mech an ism to arbit rar ily reduce’ the level of a person’s care support.230

3.119  Despite the detailed require ments of the stat utory scheme and 
the estab lished prin ciples of public law, reports by the LGO continue 
to demon strate local author it ies making serial errors consti tut ing 
malad min is tra tion. A 2014 report concern ing Birmingham City 
Council231 is illus trat ive for this purpose:

•	 A direct payment to provide ten hours per month support was 
being made to the parent of a disabled child.

•	 Despite the mother’s request that this be increased, the local 
author ity did not reas sess and indeed ‘lost sight of this child’ for 
almost five years, simply continu ing to pay direct payments for 
the ten hours per month.

227 Working Together states (p29, para 66) that ‘The [child in need] plan should be 
reviewed regularly to analyse whether sufficient progress has been made to 
meet the child’s needs and the level of risk faced by the child’ – although of 
course the reference to ‘level of risk’ may be inapposite in many disabled 
children’s cases.

228 [2017] EWHC 3411 (Admin); (2018) 21 CCLR 144 at [63](i).
229 Complaint no 11/010/725 against Lambeth LBC, 16 August 2012.
230 Department of Health, Care and Support Statutory Guidance, 2014, para 13.4.
231 Complaint no 13 002 982, 12 March 2014.
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•	 When finally a reas sess ment was completed – although it was 
flawed and was not shown to the parent – it was used by the 
author ity’s ‘panel’ to determ ine that the ten hours of support per 
month remained adequate.

3.120 A complaint even tu ally resul ted in a new assess ment – but sadly this 
still contained errors and did not fully consider the child’s needs and 
his mother’s needs as a carer and (again) had not been discussed 
with her. There was no care plan to explain what need the ten hours 
of direct payments was to address, and what outcome was expec ted 
from provid ing the support.232 In addi tion to recom mend ing substan-
tial finan cial compens a tion, the ombuds man advised that an inde-
pend ent social worker under take (within a fixed times cale) an 
assess ment of the child’s needs and her mother’s needs (as a carer).

Social care needs and EHC plans

3.121 Where a child has an EHC plan (see para 4.107), the SEND Code 
provides specific detail as to the way the provi sion must be  
set out in the plan (sections H1 and/or H2). Section H1 must contain 
the provi sion which must be made under CSDPA 1970 s2 (see  
above para 3.66). The SEND Code requires that provi sion in  
Section H1:

. . . should be detailed and specific and should normally be quan ti fied, 
for example, in terms of the type of support and who will provide it 
(includ ing where this is to be secured through a social care direct 
payment).233

 It also reit er ates that provi sion should be clearly linked to the achieve-
ment of the outcomes specified in the plan.

3.122  Section H2 of the EHC plan is reserved (in the case of chil dren234) 
for other provi sion not required by the CSDPA 1970 but which is 
‘reas on ably required by the learn ing diffi culties or disab il it ies which 

232 In the main report at para 63, the ombudsman noted that: ‘The assessments 
do not consider X’s needs in accordance with Birmingham City Council’s 
eligibility criteria for services provided under its Short Breaks Services 
Statement.’

233 SEND Code, p167.
234 Because the CSDPA 1970 no longer applies to adults (those aged over 18), all 

the social care provision in an EHC plan for an adult should be in Section H2.
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result in the child or young person having SEN’.235 The code suggests 
(p168) that this ‘may include provi sion iden ti fied through early help 
and chil dren in need assess ments and safe guard ing assess ments  
for chil dren’. Having reit er ated that provi sion required under the 
CSDPA 1970 must be set out in Section H1, the code suggests  
two categor ies of social services which may need to be included in 
Section H2:

•	 Residential short breaks. This is plainly correct as this is not a 
service which can be provided under the CSDPA 1970; see para 
3.81 above.

•	 ‘Services provided to chil dren arising from their SEN but unre lated to 
a disab il ity’. It is far from clear what if any services would fall 
within this category in prac tice. Given the breadth of the CSDPA 
1970 duty, it may well be that the only category of service which 
should routinely be included in Section H2 of EHC plans for chil-
dren is resid en tial short breaks.

3.123 The CFA 2014 imposes no new duty to make provi sion in rela tion 
to the social care element of an EHC plan. As the SEND Code  
notes:

For social care provi sion specified in the plan, exist ing duties on  
social care services to assess and provide for the needs of disabled 
chil dren and young people under the Children Act 1989 continue to 
apply.236

3.124 EHC plans must be reviewed at least every 12 months.237 Each review 
should consider the social care provi sion made and ‘its effect ive ness 
in ensur ing good progress towards outcomes’.238 Although a repres-
ent at ive of social care must be invited to the review and given two 
weeks’ notice of the meeting, there is no abso lute require ment in the 
SEND Code that they should attend. However, it is diffi cult to see 
how the require ments of the review can be achieved without direct 
input from chil dren’s social care in cases where there is any social 
care provi sion being made under the plan. The SEND Code states 
that ‘EHC plan reviews should be synchron ised with social care plan 

235 The local authority may also choose to specify in Section H2 other social care 
provision reasonably required by the child or young person, which is not 
linked to their learning difficulties or disabilities; SEND Code, p169. All social 
care provision for adults with EHC plans must be in Section H2.

236 SEND Code, para 9.137.
237 CFA 2014 s44.
238 SEND Code, para 9.167.
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reviews, and must always meet the needs of the indi vidual child’.239 
In rela tion to social services involve ment in trans itional plans, see 
also para 10.17 below).

3.125  The provi sions of the CFA 2014 Part 3 have been exten ded in 
modi fied form to young people in youth custody (see para 4.184 
below). The SEND Code states that:

Local author it ies should also consider whether any social care needs 
iden ti fied in the EHC plan will remain while the detained person is 
in custody and provide appro pri ate provi sion if neces sary. For 
example, if a detained child is looked after, the exist ing rela tion ship 
with their social worker should continue and the detained child 
should continue to access specific services and support where 
needed.240

3.126 Local author it ies may also need to carry out an assess ment of detained 
chil dren and young people to consider their post-detention educa-
tion, health and care needs and whether an EHC plan will be 
required.

3.127  The CFA 2014 s51 provides no right of appeal to a tribunal in 
rela tion to the social care (or health) elements of the EHC plan. In 
2015, a pilot scheme was estab lished241 in 13 author it ies to allow the 
tribunal to make non-binding recom mend a tions in rela tion to social 
care (and health) provi sion. At the time of writing, this was being 
followed by a two-year national trial which began on 3 April 2018.242 
See chapter 11 at para 11.74 for further discus sion of the tribunal’s 
powers under the national trial, includ ing the non-binding nature of 
the recom mend a tions it can make in rela tion to social care (and 
health). Disagreement resol u tion and medi ation services should also 
cover social care disputes in rela tion to EHC plans in every local 
author ity.243 Complaints can also be made under the Children Act 
1989 complaints proced ure.244

239 SEND Code, para 10.20.
240 SEND Code, para 10.67.
241 Under the Special Educational Needs and Disability (First-tier Tribunal 

Recommendation Power) (Pilot) Regulations 2015 SI No 358. The 13 pilot 
authorities are listed in the schedule to these regulations. See further,  
paras 11.74–11.82.

242 Under the Special Educational Needs and Disability (First-tier Tribunal 
Recommendations Power) Regulations 2017 SI No 1306.

243 SEND Code, para 11.5.
244 SEND Code, paras 11.105–11.111.
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Timescales for assess ments and provid ing services

3.128 As noted above (para 3.34), Working Together requires social care 
assess ments to be completed in a timely manner with an outside 
time frame of 45 working days. Where delay occurs either in the 
assess ment or the provi sion of services, then the complaints process 
may be invoked (see para 11.8) since this will at least put the process 
on a fixed times cale (ie that for invest ig at ing the complaint).

3.129  In rela tion to the provi sion of services, the common law requires 
that these be provided within a ‘reas on able time’. What is a ‘reas on-
able time’ is a ques tion of fact, depend ing on the nature of the oblig-
a tion and the purpose for which the decision is to be made.245 
Generally, the disabled child and/or the family will have a good idea 
of what is reas on able and what is not unreas on able (for example, 
how urgent the need is and what steps the council has actu ally taken 
to meet its oblig a tions). Where the period seems excess ive, then the 
reasons why this is thought to be the case should be explained, in 
ordin ary language, in any complaint. As the 2015 iter a tion of Working 
Together noted: ‘For chil dren who need addi tional help, every day 
matters’.246

3.130  The LGO has invest ig ated a consid er able number of complaints 
concern ing delayed assess ments relat ing to home adapt a tions (see 
chapter 6). In a 1996 report,247 for example, a delay of six months in 
assess ing a disabled person’s needs was held to be malad min is tra tion, 
and another 1996 report found seven months for an assess ment and 
a further four months’ delay by the author ity in processing the disabled 
facil it ies grant approval to be malad min is tra tion.248 In this complaint, 
the ombuds man reit er ated her view that if the author ity has a short-
age of occu pa tional ther ap ists, it should not use them for assess ment 
purposes if this will result in unreas on able delay, stating: ‘If such 
expert ise is not avail able, coun cils need to find an altern at ive way of 
meeting their stat utory respons ib il it ies’. Where a delay arises because 
there is a phys ical short age of services (for example, no place avail able 
at a day centre), the court will require that short-term altern at ive 

245 See, for example, Re North ex p Hasluck [1895] 2 QB 264; Charnock v Liverpool 
Corporation [1968] 3 All ER 473.

246 Working Together (2015), p7, para 10. This text does not appear in the 2018 
version of the guidance.

247 Complaints nos 93/B/3111 and 94/B/3146 against South Bedfordshire DC 
and Bedfordshire CC.

248 Complaints nos 94/C/0964 and 94/C/0965 against Middlesbrough DC and 
Cleveland CC.
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arrange ments be made to meet the iden ti fied need as well as steps 
taken by the council to address the struc tural ‘supply side’ problem, if 
there is one (eg the short age is not a ‘one-off’ but a chronic problem).249

3.131  In general, if the short age is due to a budget ary problem, it will 
not be an accept able excuse – as the court has noted:250

Once a local author ity has decided that it is neces sary to make the 
arrange ments, they are under an abso lute duty to make them. It is a 
duty owed to a specific indi vidual and not a target duty. No term is to 
be implied that the local author ity are obliged to comply with the duty 
only if they have the revenue to do so. In fact, once under that duty 
resources do not come into it.

Delay and interim provi sion

3.132 The duty on local author it ies is to meet the eligible needs of disabled 
chil dren and their famil ies – and this will frequently neces sit ate the 
support being provided prior to the comple tion of an assess ment. A 
2000 guid ance docu ment251 made this point force fully by criti cising 
those coun cils that regarded assess ments as an ‘event rather than  
as a process and services were with held await ing the comple tion of 
an assess ment’. The same guid ance high lighted the need for ‘action’ 
in such cases – that ‘services should be provided accord ing to the 
needs of the child and family, in paral lel with assess ment where 
neces sary, and not await comple tion of the assess ment’.252 This 
require ment is re-emphasised in the 2018 Working Together guid-
ance. Having referred to the maximum time frame of 45 working 
days, it states that:

Whatever the times cale for assess ment, where partic u lar needs are 
iden ti fied at any stage of the assess ment, social workers should not 
wait until the assess ment reaches a conclu sion before commis sion ing 
services to support the child and their family. In some cases the needs 
of the child will mean that a quick assess ment will be required.253

249 R v Islington LBC ex p Rixon (1997–98) 1 CCLR 119 at 128.
250 R v Gloucestershire CC ex p Mahfood (1997–98) 1 CCLR 7, DC, per McCowan 

LJ; and see also R v Kirklees MBC ex p Daykin (1997–98) 1 CCLR 512 at 525D.
251 Department of Health, Department for Education and Employment and 

Home Office, Framework for the assessment of children in need and their families 
(policy guidance), 2000.

252 Department of Health, Department for Education and Employment and 
Home Office, Framework for the assessment of children in need and their families 
(policy guidance), 2000, para 1.56.

253 Working Together, p32, para 75.
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3.133 The need for interim support pending comple tion of the care plan-
ning process was also stressed in the 2015 iter a tion of Working 
Together – that chil dren’s needs are para mount and that every child 
should receive ‘the support they need before a problem escal ates’.254

The need for services to promote dignity

3.134 All support services provided by local author it ies for disabled chil-
dren and their famil ies (includ ing for ‘accom mod ated chil dren’ – see 
follow ing section) must comply with the oblig a tions under the 
ECHR: the essence of which is the promo tion and protec tion of the 
inher ent dignity of all those in need. In R (A, B, X and Y) v East 
Sussex CC (No 2),255 the High Court stated (at [86]) that:

The recog ni tion and protec tion of human dignity is one of the core 
values – in truth the core value – of our society and indeed all soci et ies 
which are part of the European family of nations and which have 
embraced the prin ciples of the [European Convention on Human 
Rights].

3.135 The oblig a tions on chil dren’s services author it ies to provide services 
to meet disabled chil dren’s assessed needs must, there fore, be seen 
in the context of the state’s conven tion oblig a tions and, in partic u lar, 
the posit ive oblig a tions under ECHR Article 8, to ensure decent and 
digni fied stand ards of living for disabled chil dren, where possible 
with their famil ies. The service provi sion decision, there fore, needs 
to be taken with due regard to all the general prin ciples and human 
rights stand ards set out in chapters 1 and 2.

Duty to accom mod ate disabled chil dren

3.136 Disabled chil dren may require accom mod a tion from a local author-
ity on either a long-term or a short-term basis. As noted above (see 
para 3.79), in general where a local author ity facil it ates short break/
respite care in a way which involves the child spend ing a period in a 
resid en tial care (or substi tute family) place ment, then this care is 
considered to be provided as a support service under Children Act 
1989 s17. However, if the place ment arises because ‘the person who 
has been caring’ for the disabled child is ‘preven ted . . . from provid-

254 Working Together (2015), p8, para 12. This text does not appear in the 2018 
iteration of the guidance.

255 [2003] EWHC 167 (Admin); (2003) 6 CCLR 194.
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ing him with suit able accom mod a tion or care’ for whatever reason, 
then the care is provided under a differ ent section of Children Act 
1989, namely section 20(1). This distinc tion is import ant, because 
the duty to provide accom mod a tion under Children Act 1989 s20(1) 
is a ‘specific ally enforce able’ duty256 and a child accom mod ated under 
this duty may well become ‘looked-after’ by a local author ity (see  
para 3.145).257 Residential short breaks may also be provided under 
the author ity’s power to accom mod ate pursu ant to Children Act 1989 
s20(4) – but only if the qual i fy ing criteria for the section 20(1) duty 
are not met on the facts of the indi vidual case. Indeed the stat utory 
guid ance on short breaks presumes that overnight breaks will be 
provided under the power to accom mod ate in s20(4) rather than the 
duty in section 20(1).

3.137  In R (G) v Southwark LBC,258 the House of Lords confirmed that 
where the qual i fy ing criteria in Children Act 1989 s20(1) are met 
(considered below), an author ity is under a specific duty to accom-
mod ate a child under that section. This duty trumps the power to 
accom mod ate a child under Children Act 1989 s17(6) and chil dren’s 
services author it ies cannot avoid their section 20(1) oblig a tions by 
refer ring chil dren in need of accom mod a tion to housing author it ies 
or provid ing ‘help with accom mod a tion’ under Children Act 1989 
s17. It will consti tute malad min is tra tion if a local author ity fails to 
under take an assess ment in rela tion to its Children Act 1989 s20(1) 
duty in an appro pri ate case – for example, in rela tion to a disabled 
child whose mother is unable to cope with his chal len ging beha viour 
and wants the local author ity to accom mod ate him.259

3.138  As noted above (see para 3.58), the High Court held in R (JL) v 
Islington LBC260 that the ‘preven tion’ referred to in Children Act 1989 
s20(1)(c) had to be current, and that the duty only arose (in effect) at 
the point of crisis. Where a disabled child is placed away from home, 
includ ing at a resid en tial special school (see para 4.187), it will there-
fore be a ques tion of fact as to whether the place ment is made pursu-
ant to section 20(1).

256 See para 2.47 above.
257 This arises if the child is in local authority care by reason of a court order or is 

being accommodated under Children Act 1989 s20, regardless of whether 
under subsection (1) or (4) for more than 24 hours by agreement with the 
parents (or with the child if aged over 16).

258 [2009] UKHL 26; (2009) 12 CCLR 437.
259 Report on complaint no 13/010/519 against Birmingham City Council, 31 

March 2014.
260 [2009] EWHC 458 (Admin); (2009) 12 CCLR 322.
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3.139  It follows that the Children Act 1989 s20(1) duty to accom mod ate 
may not be triggered until a family is close to ‘break ing point’ and the 
parents at risk of no longer being able to provide the neces sary care 
to the disabled child (and poten tially any non-disabled siblings). For 
example, in G v Kent CC261 the court held that the local author ity had 
not discharged its section 20(1) duty where the only rational conclu-
sion was that the child’s parents were preven ted from provid ing him 
with suit able accom mod a tion on a full-time basis. The precise 
wording of the relev ant limb of the section 20(1) duty states that the 
duty to accom mod ate arises where the child requires accom mod a-
tion as a result of:

(c) the person who has been caring for him being preven ted (whether 
or not perman ently, and for whatever reason) from provid ing him 
with suit able accom mod a tion or care.

3.140 It is import ant to bear in mind that accom mod a tion under Children 
Act 1989 s20(1) is volun tary, in other words that a child cannot be 
accom mod ated under this duty if a person with parental respons ib il-
ity who is willing and able to provide accom mod a tion objects 
(Children Act 1989 s20(7)).262 The parent retains full ‘parental 
respons ib il ity’ (see para 2.58) and may remove their child at any time 
from a local author ity’s accom mod a tion (section 20(8)). This was 
emphas ised by the Supreme Court in Williams and another v Hackney 
LBC.263 A deleg a tion of parental respons ib il ity to the local author ity 
under section 20 must be ‘real and volun tary’,264 and where a parent 
unequi voc ally requires the return of a child accom mod ated under 
section 20, the local author ity has no power under that section to 
continue to accom mod ate the child. However, a deleg a tion of 
respons ib il ity can be real and volun tary without being fully ‘informed’. 
While the ‘best way’ to ensure that deleg a tion is real and volun tary is 
by inform ing the parent of his or her rights to object, or to request 
the return of his or her child, this is not a strict legal require ment.265

3.141  The Supreme Court also clari fied in Williams and another v Hackney 
LBC that section 20 can be used for long-term place ments where this 

261 [2016] EWHC 1102 (Admin); [2016] E.L.R. 396 at [102].
262 Unless the child is 16 or over and agrees to be provided with accommodation 

under this section: Children Act 1989 s20(11). Real and voluntary delegation 
will also not be required where there is no person of capacity with parental 
responsibility (Coventry City Council v C, B, CA and CH [2012] EWHC 2190 
(Fam) [2013] 2 FLR 987 per Hedley J at [27].

263 [2018] UKSC 37; (2018) 21 CCLR 589.
264 At [39].
265 At [39].
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would be consist ent with the local author ity’s other duties.266 This 
means that a local author ity would have no basis for threat en ing care 
proceed ings because of a perceived limit on the length of time for 
which a child may be accom mod ated under section 20.

3.142  Before provid ing accom mod a tion, an author ity must give due 
consid er a tion to the wishes and feel ings of the child, although these 
may not be determ in at ive.267 Authorities must addi tion ally consider 
the child’s wishes and feel ings through out any place ment. 
Accordingly, in R (CD) v Isle of Anglesey CC,268 the High Court criti-
cised the respond ent council for attempt ing to end a success ful 
foster ing arrange ment for a 15-year-old severely disabled girl and 
requir ing her to reside at an estab lish ment ‘to an extent substan tially 
contrary to her wishes and feel ings’.

3.143  In rela tion to chil dren access ing overnight or resid en tial short 
breaks, it should be remembered that these arrange ments only 
engage the Children Act 1989 s20(1) duty if all the qual i fy ing criteria 
are met. In partic u lar, if the parents are not ‘preven ted’ from provid-
ing suit able accom mod a tion and care but the short breaks are being 
provided to promote the child’s well-being and support posit ive 
family life, then the service is being provided under Children Act 
1989 s17 or s20(4).

3.144  Where a local author ity accom mod ates a disabled child outside 
their area, the placing author ity retains respons ib il ity for that child 
for the dura tion of the place ment: Children Act 1989 s105(6).

Duties towards ‘looked-after’ disabled chil dren

3.145 A disabled child who is accom mod ated under the Children Act 1989 
s20(1) duty (or indeed the section 20(4) power)269 may become a 
‘looked-after’ child for the purposes of the Children Act 1989.270 For 
this to apply, all that is required is that the accom mod a tion is provided 
for a continu ous period of more than 24 hours (Children Act 1989 
s22(2)). As noted above (para 3.88), a modi fied form of ‘looked- 
after’ status applies to disabled chil dren receiv ing resid en tial short 

266 At [49].
267 R (Liverpool CC) v Hillingdon LBC [2009] EWCA Civ 43 per Dyson LJ at [32], 

approved by Baroness Hale in R (G) v Southwark LBC [2009] UKHL 26; 
(2009) 12 CCLR 437 at [28].

268 [2004] EWHC 1635 (Admin); (2002) 7 CCLR 589.
269 But not under Children Act 1989 s17.
270 Children Act 1989 s22(1)(b).
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breaks in a single setting for a limited period of time. A local author-
ity does not acquire parental respons ib il ity for chil dren it is volun tar-
ily accom mod at ing – respons ib il ity remains with the child’s mother 
or parents (Children Act 1989 s2).

3.146  Local author it ies do, however, have addi tional duties towards 
disabled chil dren who are ‘looked after’ (as they do to all ‘looked-
after’ chil dren), includ ing duties in rela tion to accom mod a tion and 
main ten ance.271 In partic u lar, there is a ‘specific’ duty (see para 2.47) 
on local author it ies to safe guard and promote the welfare of the chil-
dren they look after.272 Local author it ies must ascer tain and give due 
consid er a tion to their wishes and feel ings when making decisions 
for looked-after chil dren.273 Furthermore, under Children Act 1989 
s22C274 author it ies accom mod at ing a looked-after child have to:

•	 place the child in what is, in their opinion, the most appro pri ate 
place ment avail able;275

•	 place the child within the local author ity’s area, unless that is not 
reas on ably prac tic able;276 and

•	 ensure so far as is reas on ably prac tic able that the place ment is 
close to the child’s home, does not disrupt the child’s educa tion or 
train ing and is suit able to the child’s partic u lar needs as a disabled 
child.277

3.147 Placements of chil dren away from home are governed by the Care 
Planning, Placement and Case Review (England) Regulations 2010 

271 Children Act 1989 ss22A–22C.
272 Children Act 1989 s22(3)(a).
273 Children Act 1989 s22(4)–(5).
274 Substituted, together with ss22A, 22B, 22D–22F, for s23 as originally enacted, 

by Children and Young Persons Act 2008 s8(1).
275 Children Act 1989 s22C(5). This duty applies if it is not reasonably practicable 

and/or consistent with the child’s welfare to place the child with a parent, a 
person with parental responsibility or a person named in a child arrangements 
order: section 22C(3)–(4). In R (Nationwide Association of Fostering Providers) v 
Bristol CC [2015] EWHC 3615 (Admin); [2016] PTSR 932 (‘NAFP’), the court 
held that this duty only related to the type of placement, not the individual 
placement for the child; judgment at [55]–[58]. However, none of the parties in 
that case agreed with this interpretation (see [56]) and the judgment has not 
been followed in future cases, so if the issue arises again the court may take a 
different view. Indeed, in R (A) v LB Haringey LBC [2016] EWHC 3054 
(Admin); (2017) 20 CCLR 60 the Deputy Judge (Timothy Straker QC) appears 
to have doubted the correctness of the approach in NAFP, albeit without 
needing to decide the issue (see [33]).

276 Children Act 1989 s22C(9).
277 Children Act 1989 s22C(8).
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(‘the 2010 Regulations’).278 Generally, under the 2010 Regulations, 
where a child becomes ‘looked-after’, the local author ity must:

•	 assess the child’s needs for services to achieve or main tain a reas-
on able stand ard of health or devel op ment and prepare a care 
plan;279

•	 ensure that a registered medical prac ti tioner assesses the child’s 
state of health and provides a written report of that assess ment as 
soon as reas on ably prac tic able;280

•	 prepare a place ment plan setting out how the place ment under 
Children Act 1989 22C will contrib ute to meeting the child’s 
needs;281

•	 ensure that visits are made to the child at the child’s place ment by 
the local author ity’s repres ent at ive within one week of the start of 
the place ment, at inter vals of not more than six weeks for the first 
year of any place ment, and there after:
 – where the place ment is inten ded to last until C is aged 18, at 

inter vals of not more than three months, and
 – in any other case, at inter vals of not more than six weeks;282

•	 carry out a review of the child’s case within 20 working days of  
the date on which they become looked-after, with a second review 
to take place not more than three months after the first and 
subsequent reviews at inter vals of not more than six months.283

3.148 The detailed require ments of the 2010 Regulations are them selves 
expan ded upon by the ‘Volume 2’ Children Act stat utory guid ance.284 

278 SI No 959.
279 2010 Regulations reg 4. See reg 5 and Sch 1 for the detailed requirements of 

the content of the care plan for ‘looked-after’ children and reg 6 for the 
process requirements.

280 2010 Regulations reg 7.
281 2010 Regulations reg 9. The plan must cover all the matters specified in Sch 2 

to the 2010 Regulations. If it is not reasonably practicable to prepare the 
placement plan before making the placement, the placement plan must be 
prepared within five working days of the start of the placement: reg 9(2). 
Under reg 14, a placement may generally only be terminated following a 
formal review of the child’s case in accordance with 2010 Regulations Part 6.

282 2010 Regulations reg 28.
283 2010 Regulations reg 33. Pursuant to reg 32, no significant change should be 

made to the child’s care plan unless this change has been considered at a 
review, unless this is not reasonably practicable.

284 HM Government, The Children Act 1989 Guidance and Regulations Volume 2: 
Care Planning, Placement and Case Review, June 2015 (‘Volume 2 Guidance’). 
There is also statutory guidance issued in March 2015 entitled Promoting the 
health and well-being of looked-after children.
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Detailed refer ence to this guid ance will be essen tial in any case 
involving a looked-after child. Guidance with partic u lar relev ance to 
disabled chil dren becom ing looked-after includes:

•	 In drawing up a health plan285 for a disabled child, consid er a tion 
must be given to continu ity of special ist care.286

•	 A thor ough assess ment of the child’s disability-related needs 
must be under taken to ensure that any require ments neces sary 
for his/her accom mod a tion are iden ti fied and arrange ments 
made to ensure the suit ab il ity of that accom mod a tion.287

•	 Foster carers can provide a disabled child with ‘an import ant 
oppor tun ity to live in his/her local community rather than be 
placed in more tradi tional forms of resid en tial care which may be 
some distance from home’.288

•	 In all types of place ment:
. . . disabled chil dren must have access to the same facil it ies such 
as recre ation, living or garden areas, as other non-disabled chil-
dren in the home and this will form an import ant criterion as to 
whether the accom mod a tion is suit able.289

Support for ‘accom mod ated chil dren’

3.149 Children Act 1989 ss85–86 require that where chil dren are provided 
with accom mod a tion other wise than under the social care powers 
and duties (for example, by an NHS body or the local author ity’s 
educa tion depart ment) for a signi fic ant period, the relev ant chil-
dren’s services depart ment must be noti fied.

3.150  Children Act 1989 Sch 2 para 8A290 provides that: ‘Every local 
author ity shall make provi sion for such services as they consider 
appro pri ate to be avail able with respect to accom mod ated chil dren’.291 
These services must be provided ‘with a view to promot ing contact 

285 The health plan ‘forms the health dimension of the care plan’: para 2.16. The 
care plan will also include a personal education plan; see the SEND Code, 
para 10.6.

286 Volume 2 Guidance, June 2015, para 2.63.
287 Volume 2 Guidance, June 2015, para 3.26.
288 Volume 2 Guidance, June 2015, para 3.28.
289 Volume 2 Guidance, June 2015, para 3.29.
290 Inserted by Children and Young Persons Act 2008 s19.
291 Children Act 1989 Sch 2 para 8A(1). See also Children Act 1989 Sch 2 para 10 

for the obligation on local authorities to support all children ‘in need’ living 
apart from their families to live with their families or achieve greater contact 
with them, where this is necessary in order safeguard and promote their 
welfare.
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between each accom mod ated child and that child’s family’.292 The 
partic u lar services which can be provided include advice, guid ance 
and coun selling, services neces sary to enable the child to visit, or to 
be visited by, members of the family and assist ance to enable the 
child and members of the family to have a holiday together.293

Duties towards disabled chil dren ‘leaving care’

3.151 In recog ni tion of the unac cept ably poor outcomes for formerly 
‘looked-after’ chil dren, the Children (Leaving Care) Act 2000 created 
a new scheme to oblige chil dren’s services author it ies to continue to 
provide assist ance to young people whom they had formerly been 
looking after, both disabled and non-disabled. The duties are in 
respect of ‘eligible’, ‘relev ant’ and ‘former relev ant’ chil dren.

3.152  ‘Eligible’ chil dren are those who are 16 or 17 years old and have 
been ‘looked-after’ for 13 weeks from the age of 14, either continu-
ously or in total.294 In respect of ‘eligible’ chil dren, chil dren’s services 
author it ies are required to:

•	 assess the young person’s needs and then prepare a ‘pathway 
plan’ to meet those needs;295

•	 appoint a personal adviser to co-ordinate services,296 who must be 
inde pend ent of the author ity and not the person with respons ib il-
ity for the assess ment or pathway plan: R (J) v Caerphilly CBC.297

 The pathway plan ‘must include any services being provided in 
respect of the young person’s disab il ity’.298

3.153  ‘Relevant’ chil dren are chil dren aged 16 or 17 years old who have 
ceased to be ‘looked-after’ but other wise would have been ‘eligible’.299 

292 Children Act 1989 Sch 2 para 8A(3).
293 Children Act 1989 Sch 2 para 8A(4). See further CSDPA 1970 s2(6)(f ) and 

para 3.78 above for the specific duty to support disabled children to have 
holidays.

294 Children Act 1989 s19B; and 2010 Regulations reg 40.
295 Children Act 1989 s19B; and 2010 Regulations reg 41. The assessment should 

be completed within three months of the child reaching 16 or them becoming 
an eligible child after that age: 2010 Regulations reg 42. See 2010 Regulations 
Sch 8 for the detailed requirement of the pathway plan.

296 See 2010 Regulations reg 44 for the functions of the personal adviser.
297 [2005] EWHC 586 (Admin); (2005) 8 CCLR 255.
298 HM Government, The Children Act 1989 Guidance and Regulations Volume 2: 

Care Planning, Placement and Case Review, March 2010, para 5.17.
299 Children Act 1989 s23A.
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Children’s services author it ies have a duty to ‘keep in touch’ with 
relev ant chil dren and prepare pathway plans for them.

3.154  ‘Former relev ant’ chil dren are young people who are over 18 but 
were previ ously ‘eligible’ or ‘relev ant’ chil dren.300 Duties towards 
former relev ant chil dren are discussed in para 10.57, where the 
‘leaving care’ scheme is gener ally given more detailed consid er a tion. 
The key guid ance for young people ‘leaving care’ is the ‘Volume 3’ 
Children Act guid ance.301

3.155  These duties sit along side other duties in rela tion to disabled 
young people’s social care needs, for example, the duty to main tain 
an EHC plan up to the age of 25 and the duties owed during and 
after the trans ition to adult hood under the Care Act 2014. These 
wider duties are covered in more detail in chapter 10 on trans ition to 
adult hood. In the opinion of the authors, the scheme lacks coher-
ence, with too many over lap ping oblig a tions and a lack of clarity as to 
which takes preced ence.

Charging for chil dren’s services

3.156 Children’s services author it ies have the power to charge for services 
provided under the Children Act 1989. Authorities may recover ‘such 
charge as they consider appro pri ate’ (Children Act 1989 s29(1)) and, 
in so doing, if the child is under 16, can take into account the finan-
cial circum stance of the parents, and if 16 or over, can take into 
account the child’s means (section 29(4)). However, no person can be 
charged while in receipt of income support or a range of other bene-
fits (section 29(3)). Furthermore, an author ity cannot require a 
person to pay more than he or she can reas on ably be expec ted to pay 
(section 29(2)).

3.157  Children’s services author it ies can also charge for services provided 
under CSDPA 1970 s2. In prac tice (at the time of public a tion), few 
author it ies do charge parents or chil dren for services provided either 
under Children Act 1989 Part III or CSDPA 1970 s2.302

300 Children Act 1989 s23C.
301 Department for Education, The Children Act 1989 guidance and regulations 

Volume 3: planning transition to adulthood for care leavers, revised January 2015.
302 See L Clements and P Thompson, Community Care and the Law, 4th edn, 

LAG, 2007, paras 24.68–24.73 (not in current edition).
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Safeguarding and child protec tion

3.158 Local author it ies have extens ive powers and duties under Children 
Act 1989 to protect chil dren from harm. A key threshold for these 
powers and duties to arise is set out in Children Act 1989 s47, being 
that the local author ity has reas on able cause to suspect that a child is 
suffer ing, or is likely to suffer, signi fic ant harm. It is vitally import ant 
that this safe guard ing threshold is kept distinct from the far lower 
threshold described above at para 3.56 where it is ‘neces sary’ to meet 
a disabled child’s needs, or the even lower threshold for when a 
disabled child is ‘in need’ and entitled to a stat utory assess ment (see 
para 3.30). In R (O) v Peterborough City Council,303 a local author ity’s 
decision to make an autistic child who was refus ing to eat or drink 
the subject of a child protec tion plan was quashed by the court, 
because the local author ity had either failed to under stand the 
concept of neglect, or its conclu sion was irra tional because there was 
no evid ence of neglect on the part of the parents.

3.159  The fact that these powers and duties are not considered in detail 
in this book should not be taken to indic ate that effect ive and appro-
pri ate meas ures to safe guard disabled chil dren are anything other 
than crucial. In addi tion, as with any chil dren, decisions about 
protect ing disabled chil dren from harm are often complex. A small 
number of recent cases indic ate, however, that the exist ence of these 
powers may give rise to fear among parents that if they find them-
selves disagree ing with or complain ing about the council, or taking 
action of which the council disap proves, then they may find them-
selves the subject of child protec tion proceed ings. For a local author-
ity to misuse their powers in this way, would of course, run contrary 
to the entire object and purpose of Children Act 1989 Part III, which 
is that ‘local author it ies should provide support for chil dren and 
famil ies’.304

3.160  In A local author ity v A (a child),305 Munby LJ made a number of 
obser va tions about heavy-handed inter ven tions by local author it ies 
who believed that they were not merely ‘involved’ with such famil ies 
but that they had ‘complete and effect ive control . . . through [their] 
assess ments and care plans’. Of this atti tude, Munby LJ observed that 
‘it needs to be said in the plain est possible terms that this sugges tion, 

303 [2016] EWHC 2717 (Admin); (2016) 19 CCLR 548 at [48].
304 R (M) v Gateshead MBC [2006] EWCA Civ 221; (2006) 9 CCLR 337 per Dyson 

LJ at [42].
305 [2010] EWHC 978 (Fam); (2010) 13 CCLR 404, at paras 50–51.
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however formu lated – and worry ingly some local author it ies seem 
almost to assume and take it for granted – is simply wrong in law.’ He 
contin ued:

52 Moreover, the asser tion or assump tion, however formu lated, 
betrays a funda mental misun der stand ing of the nature of the rela-
tion ship between a local author ity and those, like A and C and their 
carers, who it is tasked to support – a funda mental misun der stand ing 
of the rela tion ship between the State and the citizen. People in the 
situ ation of A and C, together with their carers, look to the State – to 
a local author ity – for the support, the assist ance and the provi sion of 
the services to which the law, giving effect to the under ly ing prin-
ciples of the Welfare State, entitles them. They do not seek to be 
‘controlled’ by the State or by the local author ity. And it is not for the 
State in the guise of a local author ity to seek to exer cise such control. 
The State, the local author ity, is the servant of those in need of its 
support and assist ance, not their master. . . .

53 This atti tude is perhaps best exem pli fied by the propos i tion that 
‘in the event that the parents were to disagree with the decisions of the 
local author ity (which will always be based upon the opinion of relev-
ant profes sion als) it would seek to enforce its decisions through appro-
pri ate proceed ings if neces sary’ (emphasis added). This approach, . . ., 
though reflect ing what I have come across else where, reflects an atti-
tude of mind which is not merely unsound in law but hardly best 
calcu lated to encour age proper effect being given to a local author ity’s 
proced ural oblig a tions under Article 8 of the Convention. . . . Moreover, 
it is likely to be nothing but counter-productive when it comes to a 
local author ity ‘working together’, as it must, with family carers. 
‘Working together’ involves some thing more – much more – than 
merely requir ing carers to agree with a local author ity’s ‘decision’ even 
if, let alone just because, it may be backed by profes sional opinion.

3.161 Munby LJ referred to a number of other cases considered by the 
courts where a local author ity had acted in such a high-handed way.306 
The LGO has also expressed concern about local author it ies seeking 
to use their child and adult protec tion powers inap pro pri ately. A 2008 
ombuds man complaint307 concerned a local author ity in dispute with 
a disabled child’s family over a care plan. The disagree ment centered 
on the use of a hoist that the council considered neces sary, but the 
family were not satis fied with the proposed arrange ments and contin-
ued to carry the young man upstairs to be bathed. Although it was 
accep ted that his family were devoted to him, never the less the local 
author ity made an adult protec tion refer ral – assert ing that this was 

306 [2010] EWHC 978 (Fam); (2010) 13 CCLR 536 at [55].
307 Complaint no 07/B/07665 against Luton Borough Council, 10 September 2008.
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putting him at risk. The ombuds man held that it ‘beggars belief that 
the refer ral was made at all’.308 In similar vein, a 2009 ombuds man 
complaint309 concerned a mother who (because of a service failure by 
the council) had no option but to use a hose in the back garden to 
keep her sons clean. Instead of being provided with adequate bathing 
facil it ies, she was warned by the social services panel that clean ing 
them this way was ‘abusive’ – some thing that the ombuds man 
considered to be of ‘breath tak ing insens it iv ity’ by a council that (in 
her opinion) exhib ited an ‘insti tu tion al ised indiff er ence’ not only to 
the disabled chil dren’s needs and the mother’s plight but also to the 
council’s duties and respons ib il it ies.310

3.162  The proper proced ures to be followed in rela tion to safe guard ing 
chil dren (includ ing disabled chil dren) can be found in the Working 
Together stat utory guid ance considered in detail earlier in this chapter 
in rela tion to the duty to assess disabled chil dren as chil dren ‘in 
need’. The guid ance sets out how organ isa tions and indi vidu als 
should work together to safe guard and promote the welfare of chil-
dren and young people in accord ance with the Children Act 1989 and 
the Children Act 2004. The general prin ciples in the stat utory guid-
ance are also supple men ted by specific prac tice guid ance in rela tion 
to disabled chil dren.311

3.163  Working Together mandates that the same approach to assess ment 
should apply to all child cases, includ ing those of chil dren ‘at risk’. 
The emphasis is on effect ive action to safe guard chil dren:

The local author ity should act decis ively to protect the child from 
abuse and neglect includ ing initi at ing care proceed ings where exist-
ing inter ven tions are insuffi  cient.312

 This is undoubtedly correct, however in the context of disabled chil-
dren it is vitally import ant that local author it ies distin guish between 
cases of poten tial abuse or neglect and cases where famil ies are 
simply strug gling as a result of a failure to discharge the support 
duties outlined above. In partic u lar there is no time limit for the 
provi sion of accom mod a tion to a disabled child under Children Act 
1989 s20 (see para 3.136 above) and so it is not neces sary for care 

308 Complaint no 07/B/07665 against Luton Borough Council, 10 September 
2008, para 37.

309 Complaint no 07/C/03887 against Bury MBC, 14 October 2009.
310 Complaint no 07/C/03887 against Bury MBC, 14 October 2009, paras 40 and 

43.
311 DCSF, Safeguarding disabled children – Practice Guidance, 2009.
312 Working Together, p26, para 47.
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proceed ings to be commenced simply because a disabled child has 
been accom mod ated for a partic u lar period. Although there are 
‘bound to be cases where that should include consid er a tion of 
whether or not the author ity should seek to take parental respons ib-
il ity for an accom mod ated child by apply ing for a care order’313, there 
may well be other cases where this would be inap pro pri ate. The key 
prin ciple, as emphas ised by Lady Hale in Williams v Hackney LBC,314 
is that: ‘Section 20 must not be used in a coer cive way: if the state is 
to inter vene compulsor ily in family life, it must seek legal author ity 
to do so.’

3.164  The same require ment for a support plan focussed on outcomes 
is imposed by Working Together in child ‘in need’ and child ‘at risk’ 
cases.315 However, in abuse or neglect cases the plan should be 
reviewed regu larly both to see whether suffi cient progress has been 
made to meet the child’s needs and on the level of risk faced by the 
child.316 The guid ance high lights that prompt action may be required 
in certain cases. In addi tion to the general require ment for an initial 
decision on the type of response required within one working day  
of a refer ral, there is a specific require ment imposed by Children  
Act 1989 ss44 and 46 for action to be taken by the social worker,  
the police or the National Society for the Prevention of Cruelty to 
Children (NSPCC) in cases where removal of the child may be 
required.317 These ‘imme di ate protec tion’ cases are addressed in the 
guid ance, includ ing a process flow chart.318 Guidance on the ‘strategy 
discus sion’ required in cases where it is thought the Children Act 
1989 s47 threshold319 may be crossed is provided.320 There is also 
guid ance on how to carry out section 47 enquir ies and the poten tial 
outcome of section 47 enquir ies.321 There then follows detailed guid-
ance on child protec tion arrange ments which are beyond the scope 
of this book.

313 Williams and another v Hackney LBC [2018] UKSC 37; (2018) 21 CCLR 589.
314 [2018] UKSC 37; (2018) 21 CCLR 589 at [51].
315 Working Together, pp30–31, paras 63–68.
316 Working Together, p30, para 66.
317 Working Together, p32, para 74.
318 Working Together, p33.
319 See above para 3.158.
320 Working Together, pp39–41.
321 Working Together, pp43–46.
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Transition to adult social care

3.165 The scheme govern ing care and support for disabled adults and 
support for their carers estab lished by the Care Act 2014 is addressed 
in chapter 10. This scheme creates three new types of trans ition 
assess ment – a child’s needs assess ment,322 a child’s carer’s assess-
ment323 and a young carer’s needs assess ment.324

3.166  The Care Act 2014 (by amend ment of the Children Act 1989 and 
the CSDPA 1970) also creates an unusual set of duties on local 
author it ies to continue to provide chil dren’s services to a disabled 
young person after the age of 18 if the Care Act 2014 trans ition 
assess ment process has not been completed at the right time. These 
duties comprise:325

•	 Children Act 1989 s17ZH, which requires that services provided 
under Children Act 1989 s17 must continue once a disabled child 
or young carer turns 18 until adult services have: a) concluded 
that the indi vidual does not have needs for care and support or for 
support; b) begun to meet iden ti fied needs; or c) concluded that 
they will not meet any iden ti fied needs, for example because they 
do not meet the eligib il ity criteria.

•	 Children Act 1989 s17ZI, which requires that where social care 
services are being provided as part of an EHC plan and that plan 
ceases to be main tained, chil dren’s services must continue until 
any of the situ ations iden ti fied at a)–c) above are reached (ie the 
adult care and support process is final ised).

•	 CSDPA 1970 s2A, which requires that CSDPA 1970 services 
must also continue until any of the situ ations iden ti fied at a)–c) 
above are reached.

3.167 Care Act 2014 s66 is there fore an import ant mech an ism to ensure 
that a disabled young person’s trans ition from chil dren’s services to 
adult services is not a ‘cliff edge’; that chil dren’s services can continue 
until it is appro pri ate for the baton to be passed to adult services. As 
the Care and Support Statutory Guidance explains:

322 Care Act 2014 ss58–59; see para 10.30.
323 Care Act 2014 ss60–61; see para 10.40. Care Act 2014 s62 creates a power to 

meet the needs of carers of young people in transition to adulthood.
324 Care Act 2014 s64; see para 10.45.
325 Inserted by Care Act 2014 s66; and see also the Care and Support Statutory 

Guidance, 2018, chapter 16.
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. . . Under the Care Act 2014, if, having carried out a trans ition assess-
ment, it is agreed that the best decision for the young person is to 
continue to receive chil dren’s services, the local author ity may choose 
to do so. Children and adults’ services must work together, and any 
decision to continue chil dren’s services after the child turns 18 will 
require agree ment between chil dren and adult services. . . .326

3.168 The Care Act 2014 guid ance states327 that in cases where a young 
person is continu ing to receive chil dren’s services over the age of 18, 
any safe guard ing concerns should be addressed through adult safe-
guard ing arrange ments under the Care Act 2014 scheme.

326 Care and Support Statutory Guidance, 2018, para 16.72.
327 Care and Support Statutory Guidance, 2018, para 14.5.
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