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Key points
•	 Disabled children and young people have a right to suitable, 

effective and appropriate education aimed at helping them 
achieve the ‘best possible’ outcomes.

•	 A large proportion of disabled children and young people have 
‘special educational needs and disabilities’ (SEND). The legal 
framework to meet those needs is set out in Part 3 of the Children 
and Families Act (CFA) 2014.

•	 Local authorities have general duties to promote the welfare of 
children and young people with SEND and to promote the fulfil
ment by every child of his or her educational potential.

•	 There is a legal presumption in favour of mainstream education 
for children and young people with SEND.

•	 Most children with SEND in mainstream schools will have their 
needs met through a system of ‘SEN support’ under the SEND 
Code of Practice.

•	 The route to specialist provision is through a statutory assessment 
which may lead to an Education, Health and Care plan (EHC plan).

•	 Children, including children with complex needs, can also be 
educated at home.

•	 Children with SEND should not be excluded from school except 
as a ‘last resort’; where they are excluded, their parents can 
generally appeal to a Governor’s Committee and an Independent 
Review Panel or to the tribunal in some cases where disability 
discrimination is alleged.

•	 Local authorities owe a specific duty to children (including 
disabled children and children with SEND) who are out of 
school to offer suitable alternative provision.

•	 Disputes between parents and local authorities in relation to 
specific aspects of the SEND system can be resolved through 
an appeal to the First-tier Tribunal (Special Educational Needs 
and Disability).

Introduction – the SEN and disability scheme 0–25

4.1	 This chapter considers the rights of disabled children to education. 
The right education is fundamental to achieving good outcomes for 
disabled children, as it is for every child. Although the focus of this 
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chapter is on children with special educational needs (SEN) it also 
considers the duties of schools towards children with disabilities that 
do not meet the definition of SEN.

4.2		  The chapter focuses on the SEN and disability scheme for children 
and young people aged 0–25 that was introduced through Part 3 of the 
Children and Families Act (CFA) 2014, in force from 1 September 
2014, with transitional arrangements being completed by 2018. The 
SEN and disability scheme 0–25 is underpinned by a number of 
important general duties on local authorities, including duties to:

•	 promote the fulfilment by every child (and young adult for whom an 
EHC plan is maintained) of the child’s educational potential;1 and

•	 have regard to the need to safeguard and promote the welfare of 
children in carrying out their educational functions.2

4.3	 These legal reforms were said to have been introduced ‘so that 
services consistently support the best outcomes. . . giving children, 
young people and their parents greater control and choice in decisions 
and ensuring needs are properly met’.3

4.4		  However, the new scheme has been implemented against a back
drop of what has commonly been regarded as a ‘crisis’ in SEND 
funding4 and five years on, for many families these positive changes 
remain to be seen.

4.5		  The Local Government and Social Care Ombudsman (LGSCO) 
Special Focus Report Education, Health and Care plans: Our f irst 
100 investigations, published in October 2017, recorded a doubling 
of complaints under the new system with an ‘exceptionally high’ 
number being upheld; common themes including delay, gathering 
evidence to inform the EHC needs assessment, meetings and trans
fer reviews, making decisions about placements and the use panels 
in decision-making.

4.6		  Similarly, the Office for Standards in Education, Children’s 
Services and Skills (Ofsted) has found that:5

In the second year of our local area SEND inspections, we have seen 
a continuing lack of coordinated 0–25 strategies and poor post–19 
provision. We have seen a continuing trend of rising exclusions 

	 1	 Education Act 1996 s13A(1)(c).
	 2	 Education Act 2002 s175. This mirrors the duty in section 11 of the Children 

Act 2004 in relation to other local authority functions, see chapter 2 at para 2.53.
	 3	 Children and Families Bill 2013 Factsheet: www.gov.uk/government/uploads/

system/uploads/attachment_data/file/219659/Children_20and_20Families_20
Bill_20Factsheet_20-_20Introduction.pdf.

	 4	 See, for example, https://neu.org.uk/funding/send-crisis.
	 5	 Ofsted Annual Report 2017–2018.
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among children and young people with special educational needs 
and/or disabilities (SEND). Mental health needs are not being 
supported sufficiently. The quality of education, health and care 
(EHC) plans is far too variable. Critically, the gap in performance and 
outcomes for children with SEND is widening between the best and 
the worst local areas. . . We are still seeing too many local areas provid
ing a sub-standard service when it comes to SEND provision.

4.7	 When the report was announced, Amanda Spielman, Chief Inspector 
of Ofsted, stated:

Something is deeply wrong when parents repeatedly tell inspectors 
that they have to fight to get the help and support that their child 
needs. And I’m not talking about middle class parents wanting extra 
time in exams for their child. I mean adequate support for our most 
vulnerable children with SEND, which is a basic expectation of a 
decent, developed society. We need to do better.6

4.8	 At the same time, appeals to the Special Educational Needs and 
Disability Tribunal continue to increase year on year. Statistics for 
the year September 2017–2018 showed that of the 5,679 appeals 
registered, the tribunal were asked to decide the outcome in 2,298 
appeals and of those, 2,035 were decided in favour of the appellant 
(who generally will parent or young person) – that represents an 
approximate success rate of 89 per cent.7

4.9		  The Education Select Committee launched a special educational 
needs inquiry in April 2018 intended to ‘review the success of these 
reforms, how they have been implemented, and what impact they 
are having in meeting the challenges faced by children and young 
people with special educational needs and disabilities’.8 The special 
educational needs select committee report was published on 23 
October 2019. The report found that:

The reforms were ambitious: the Children and Families Bill sought to 
place young people at the heart of the system. However, as we set out 
in this report, that ambition remains to be realised. Let down by 
failures of implementation, the 2014 reforms have resulted in 
confusion and at times unlawful practice, bureaucratic nightmares, 
buck-passing and a lack of accountability, strained resources and 
adversarial experiences, and ultimately dashed the hopes of many.9

	 6	 See: www.gov.uk/government/speeches/amanda-spielman-launches-ofsteds-
annual-report–201718.

	 7	 See: https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/768080/Tribunals_SEND_17–18_Tables_v4.ods.

	 8	 See: www.parliament.uk/business/committees/committees-a-z/commons-
select/education-committee/inquiries/parliament-2017/special-educational-
needs-and-disability-inquiry-17-19/.

	 9	 https://publications.parliament.uk/pa/cm201920/cmselect/cmeduc/20/2003.htm.
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4.10		  Cuts to local authority SEND budgets have been the subject of a 
number of judicial review claims over the last few years,10 including 
a challenge against the Chancellor of the Exchequer and/or the 
Secretary of State for Education considering whether the approach to 
funding of provision to meet the special educational needs of chil
dren and young people in England is lawful.11

Key definitions – CFA 2014 Part 3

•  Special educational needs (SEN)
A child or young person has SEN if he or she has a learning 
difficulty or disability which calls for special educational provision 
to be made for him or her.12

A child of compulsory school age or a young person has a learning 
difficulty or disability if he or she:
•	 has a significantly greater difficulty in learning than the majority 

of others of the same age; or
•	 has a disability which prevents or hinders him or her from making 

use of facilities of a kind generally provided for others of the same 
age in mainstream schools or mainstream post–16 institutions.13

A child under compulsory school age has SEN if he or she is likely 
to fall within the definition above when they reach compulsory 
school age or would do so if special educational provision was not 
made for them.14

Difficulties related solely to learning English as an additional 
language are not SEN. Identifying and assessing SEN for children 
and young people whose first language is not English requires 
particular care, and schools should look carefully at the child or 
young person’s performance in different areas of learning and 
development or subjects to establish whether lack of progress is 
due to limitations in his or her command of English or if it arises 
from SEN or a disability.15

	10	 See R (KE) v Bristol City Council [2018] EWHC 2103 (Admin); (2018) 21 CCLR 
751 and R (Hollow) and Surrey County Council [2019] EWHC 618 (Admin); 
(2019) 22 CCLR 395.

11	 R (Simone and others) v Chancellor of the Exchequer and Secretary of State for 
Education [2019] EWHC 2609 (Admin).

12	 CFA 2014 s20(1).
13	 CFA 2014 s20(2).
14	 CFA 2014 s20(3).
15	 SEND Code, para 6.24.
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•  Special educational provision
CFA 2014 s21 defines ‘special educational provision’ for children 
over two and young people as:

‘educational or training provision16 that is additional to, or 
different from, that made generally for others of the same age in–

•	 mainstream schools in England,
•	 maintained nursery schools in England,
•	 mainstream post–16 institutions in England, or
places in England at which relevant early years education is provided.’17

Special educational provision for a child aged under two means 
educational provision of any kind.18

•  Disability
The definition of ‘disability’ is set out in section 6(1) of Equality Act 
2010, which states that a person (P) has a disability if:
a)  P has a physical or mental impairment; and
b) � the impairment has a substantial and long-term adverse effect 

on P’s ability to carry out normal day-to-day activities.
Further detail in relation to this definition of disability is set out in 
chapter 9 at para 9.7.

•  Health care and social care provision
CFA 2014 s21(3) defines ‘health care provision’ as the provision of 
health care services as part of the comprehensive health service in 
England continued under section 1(1) of the National Health 
Service Act 2006 (see chapter 5 for duties in relation to healthcare 
provision for disabled children).
‘Social care provision’ means the provision made by a local 
authority in the exercise of its social services functions.19 This will 
include provision such as short breaks and domiciliary care in the 
home. Further information in relation to social care duties can be 
found in chapter 3.
There can often be difficulties in identifying whether particular 
provision is special educational provision, health care provision or 
social care provision. CFA 2014 s21(5) makes clear that health care 

16	 Special educational provision can also be equipment such as a powered wheelchair 
– see East Sussex CC v JC [2018] UKUT 81 (AAC); (2018) 21 CCLR 251.

17	 CFA 2014 s21(1).
18	 CFA 2014 s21(2).
19	 CFA 2014 s21(4).
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provision or social care provision which educates or trains a child or 
young person is to be treated as special educational provision 
(instead of health care provision or social care provision). The Upper 
Tribunal has confirmed that in these circumstances, health and 
social care provision will be deemed ‘special educational provision’ 
and therefore should be included in Section F of the EHC plan.20

Further guidance on the meaning of ‘educates and trains’ has been 
provided by the Upper Tribunal in GL v West Sussex County Council 
(SEN).21 In this case, the Tribunal held that ‘educates and trains’ 
needs to be provision which does more than ‘support and assist’ 
and would be a question of fact and degree in each case.
The relevant tests summarised above should be applied in relation 
to each and every type of provision a child or young person receives, 
particularly if he or she has an EHC plan (see para 4.107 below).
The SEND Code states that speech and language therapy and other 
therapy provision can be regarded as either education or health 
care provision, or both. It could therefore be included in an EHC 
plan as either educational or health care provision. However, since 
communication is so fundamental in education, addressing speech 
and language impairment should normally be recorded as special 
educational provision unless there are exceptional reasons for not 
doing so.22

•  Young person
A ‘young person’ is a person over compulsory school age but under 
the age of 25.23 A child is of compulsory school age from the 
beginning of the term following his or her fifth birthday until the 
last Friday of June in the year in which he or she become 16, 
provided that his or her 16th birthday falls before the start of the 
next school year.24 For example, if a child turns 16 in March 2016, 
he or she will be over compulsory school age (and therefore a 
‘young person’) after Friday 24 June 2016.
The distinction between a child and a young person under the CFA 
2014 is important as each group has differing rights in terms of 
decision-making (see para 4.239 below).

20	 East Sussex CC v TW [2016] UKUT 528 (AAC).
21	 [2017] UKUT 414 (AAC).
22	 SEND Code, para 9.74.
23	 CFA 2014 s83(2).
24	 SEND Code, glossary of terms, page 279.
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The human right to education

4.11	 Education is a fundamental human right. The right is contained in a 
number of international treaties, but most importantly within Article 2 
of Protocol 1 (‘A2P1’) to the European Convention on Human Rights 
(ECHR), which states:

No person shall be denied the right to education. In the exercise of 
any functions which it assumes in relation to education and teaching, 
the state shall respect the right of parents to ensure such education 
and teaching in conformity with their own religious and philosoph
ical convictions.

4.12	 The United Kingdom has entered a reservation in respect of A2P1 
which provides that the second sentence of the right (relating to parents’ 
wishes) is only accepted in so far as it is compatible with the provision 
of efficient instruction and training, and the avoidance of unreasonable 
expenditure. This qualification reflects the position in Education Act 
1996 s9 which gives only a qualified right to parents to have their 
choices and views respected in relation to their child’s education.

4.13		  The scope of the right to education under A2P1 in relation to a 
disabled child has been considered by the Supreme Court in A v 
Essex CC.25 This was a damages claim under A2P1 in relation to a 
period of 18 months when A was effectively without any education, 
apart from irregular speech and language therapy sessions and 
access to some educational toys. A has complex needs, including 
severe learning disabilities, autism and epilepsy. His needs were ulti
mately met successfully in a residential special school placement.

4.14		  The Supreme Court held by a majority of 3–2 that it was not argu
able that A2P1 gave A an absolute right to education to meet his special 
needs during the 18 months he was out of school. However, a different 
3–2 majority of the Justices found that it was arguable that Essex had 
failed to provide educational facilities that were available that might 
have mitigated the consequences of the failure to meet A’s special 
needs during this period. Despite this, the Supreme Court declined to 
extend time to allow this part of A’s claim to proceed to trial. This judg
ment is complex, with all five Justices giving separate speeches, but it 
clearly demonstrates that at the very least in order to comply with 
A2P1 authorities must not neglect the educational needs of children 
with even the most complex SEN and must do what is possible to 
provide these children with some education, even if less than suitable 
education, while a suitable placement for them is being found.

25	 A v Essex County Council [2010] UKSC 33; [2011] 1 AC 280.
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4.15		  In relation to children with SEN like A who are out of school, the 
A2P1 right to education is supplemented by the powerful duties 
contained in Education Act 1996 s19 which require suitable alternative 
education to be provided regardless of resource difficulties – see below 
at para 4.206.

4.16		  As discussed in chapter 2, case-law over the last five years26 show 
that international human rights conventions are growing in signific
ance in English law. The United Nations Convention of the Rights of 
Persons with Disabilities (UNCRPD) is one such international treaty 
and Article 24 sets out important rights for disabled children when 
accessing education. In particular:

States parties recognise the right of persons with disabilities to educa
tion. With a view to realising this right without discrimination and on 
the basis of equal opportunity, state parties shall ensure an inclusive 
education system at all levels and lifelong learning directed to:

a)	 the full development of human potential and sense of dignity 
and self-worth, and the strengthening of respect for human 
rights, fundamental freedoms and human diversity;

b)	 the development by persons with disabilities of their personal
ity, talents and creativity, as well as their mental and physical 
abilities, to their fullest potential;

c)	 enabling persons with disabilities to participate effectively in a 
free society.

4.17	 Article 24(2) states:
In realising that right, states parties shall ensure that:

a)	 persons with disabilities are not excluded from the general educa
tion system on the basis of disability, and that children with disab
ilities are not excluded from free and compulsory primary 
education, or from secondary education, on the basis of disability;

b)	 persons with disabilities can access an inclusive, quality and free 
primary education and secondary education on an equal basis 
with others in the communities in which they live;

c)	 reasonable accommodation of the individual’s requirements is 
provided;

d)	 persons with disabilities receive the support required, within the 
general education system, to facilitate their effective education; and

e)	 effective individualised support measures are provided in environ
ments that maximise academic and social development, consist
ent with the goal of full inclusion.

26	 For example, see R (SG and others) v Secretary of State for Work and Pensions 
[2015] UKSC 16; [2015] 1 WLR 1449.
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4.18	 In addition, there are also a number of important obligations relating 
to education in the UN Convention on the Rights of the Child 
including:
•	 Article 28 (right to education)

	 Article 28 provides that states should recognise that all children shall 
have an equal right to education and in particular:

–– primary education should be compulsory and available free  
to all;

–– sates should encourage the development of different forms of 
secondary education including general and vocational educa
tion; make them available and accessible to every child; and 
take appropriate measures such as the introduction of free 
education and offering financial assistance in case of need;

–– higher education should accessible to all on the basis of capa
city by every appropriate means;

–– states should make educational and vocational information 
and guidance available and accessible to all children;

–– states should take measures to encourage regular attendance 
at schools and the reduction of drop-out rates;

–– school discipline should be administered in a manner consist
ent with the children’s human dignity.

•	 Article 29 (educational development)

	 Article 29 provides that a child’s education should be aimed at the 
development of:

–– the child’s personality, talents and mental and physical abilities 
to their fullest potential;

–– respect for human rights and fundamental freedoms, and for 
the principles enshrined in the Charter of the United Nations;

–– respect for the child’s parents, his or her own cultural identity, 
language and values, for the national values of the country in 
which the child is living, the country from which he or she may 
originate, and for civilisations different from his or her own;

–– the preparation of the child for responsible life in a free society, 
in the spirit of understanding, peace, tolerance, equality of 
sexes, and friendship among all peoples, ethnic, national and 
religious groups and persons of indigenous origin; and

–– the development of respect for the natural environment.

4.19	 Although these conventions are ‘unincorporated’ and so are not form
ally part of English law, where the obligation or right has a link to a 
direct right under the ECHR – for example, the right to education 
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under A2P1 – then it is likely that they will be considered very care
fully by the courts when deciding whether a public body has acted 
lawfully. They should also be taken into account in any case where 
domestic law is ambiguous. See further chapter 2 at para 2.23.

Duty to participate to 18

Introduction

4.20	 The Education and Skills Act (ESA) 2008 raises the participation age 
so that all young people leaving year 11 are required to continue in 
education or training until at least their 18th birthday.27 This does not 
necessarily mean that the young person has to remain in school and 
‘participation’ can include:

•	 full-time study in a school, college or with a training provider;
•	 full-time work or volunteering (20 hours or more) combined with 

part-time education or training; or
•	 an apprenticeship or traineeship.

4.21	 Every young person who reaches the age of 16 or 17 in any given 
academic year is entitled to an offer of a suitable place, by the end of 
September, to continue in education or training the following year.28

4.22		  The aim of these duties is to ensure that every young person 
continues his or her studies or takes up training and goes on to 
successful employment or higher education. 

4.23		  There are a number of legal duties on local authorities to encour
age and support young people to participate. These include:

•	 local authority keeping under review and considering the extent to 
which provision is sufficient to meet the educational needs, train
ing needs and social care needs of children and young people;29

•	 promoting the effective participation in education and training of 
16 and 17 year olds in their area with a view to ensuring that those 
persons fulfil the duty to participate in education or training;30 and

•	 making arrangements to identify 16 and 17 year olds who are not 
participating in education or training.31

27	 ESA 2008 Pt 1.
28	 Department for Education, Participation of young people in education, 

employment or training, September 2016, para 25.
29	 CFA 2014 s27.
30	 ESA 2008 s10.
31	 ESA 2008 s12.
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4.24	 Local authorities are also under a duty to secure participation of 
young people through their wider functions32 such as developing 
post–16 transport arrangements which ensure that young people are 
not prevented from participating because of the cost or availability of 
transport to their education or training.33 Information in relation to 
post 16 education and training provision available to young people 
for children with SEN and disabilities up to the age of 25 must also 
be included in each local authority’s ‘local offer’34 as described at 
para 4.41 below. There are also duties on providers to promote good 
attendance,35 to tell their local authority when a young person is no 
longer participating36 and to secure independent careers guidance.37

Section 19 – general principles

4.25	 The SEND Code states that ‘Section 19 of the Children and Families 
Act 2014 sets out the principles underpinning the legislation and the 
guidance in this Code of Practice’.38 Section 19 establishes the follow
ing core principles which must underpin all decisions taken by local 
authorities when exercising their functions in relation to children 
and young people. It requires local authorities to have regard to the 
following matters:

a)	 the views, wishes and feelings of the child and his or her parent, 
or the young person;

b)	 the importance of the child and his or her parent, or the young 
person, participating as fully as possible in decisions relating to 
the exercise of the function concerned;

c)	 the importance of the child and his or her parent, or the young 
person, being provided with the information and support neces
sary to enable participation in those decisions;

d)	 the need to support the child and his or her parent, or the young 
person, in order to facilitate the development of the child or young 
person and to help him or her achieve the best possible educa
tional and other outcomes.

32	 ESA 2008 s10.
33	 Education Act 1996 s509AA.
34	 CFA 2014 s30 and SEND Regs 2014 Sch 2.
35	 ESA 2008 s11.
36	 ESA 2008 s13.
37	 Department for Education, Participation of young people in education, 

employment or training, September 2014, para 38 and Annex 2.
38	 SEND Code chapter 1, p19.
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4.26	 Whenever a local authority is taking any decision in relation to 
children and young people with SEN or disabilities under CFA 2014 
Part 3, it must have ‘regard’ to the above principles. In essence, this 
requires consideration of these principles when all decisions are 
taken.

4.27		  The principles will apply to all decisions taken by local authorities 
under Part 3 of CFA 2014, from individual decisions as to what provi
sion is required to meet a child or young person’s needs in an EHC 
plan to macro decisions about commissioning of services and any 
criteria to be applied. While there may be boundary disputes as to 
whether health or social care decisions are taken in the exercise of 
the functions under Part 3 of CFA 2014, it is far less likely that there 
will be any such dispute in relation to educational decisions.

4.28		  Although having ‘regard’ does not create a duty on a local author
ity to provide the ‘best’ provision or to agree to do something in 
accordance with a parent’s wishes in every case, it does mean local 
authorities will need to evidence how they have had regard to these 
principles when making all decisions. Under section 19(d), the aim 
must be now the ‘best possible. . . . outcomes’ for children and young 
people in every case. The Upper Tribunal has clarified that the duty 
to have regard under section 19(d) requires those matters to be 
considered with ‘some thoroughness’, but it does not in itself impose 
any direct duties to provide provision – the test remains whether the 
provision is ‘appropriate’.39

4.29		  The Upper Tribunal has held that the duties under section 19 – 
including to have regard to the views, wishes and feelings of the child 
– also extend to the First-tier Tribunal when making decisions.40

Working together and sufficiency duties

4.30	 CFA 2014 Part 3 includes a number of important duties on local 
authorities and their partners to work together. These duties continue 
a theme in children’s legislation dating back to the Children Act  
1989 (s27) and the Children Act 2004 (s10); see further chapter 2  
at paras 2.52 and 2.55.

4.31		  In particular, whenever local authorities are exercising any of 
their functions under Part 3 of CFA 2014, they must do so with a 
view to ensuring the integration of educational provision with health 

39	 Devon CC v OH (SEN) [2016] UKUT 0292 (AAC).
40	 M & M v West Sussex County Council (SEN) [2018] UKUT 347 (AAC); and S v 

Worcestershire CC (SEN) [2017] UKUT 0092 (AAC).
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and social care provision where this would promote the well-being of 
children or young people in its area who have SEN or a disability or 
it would improve the quality of special educational provision.41 ‘Well-
being’ of children and young people includes:

a)	 physical and mental health and emotional well-being;
b)	 protection from abuse and neglect;
c)	 control by them over their day-to-day lives;
d)	 participation in education, training or recreation;
e)	 social and economic well-being;
f )	 domestic, family and personal relationships;
g)	 the contribution made by them to society.42

4.32	 Similarly, local authorities and their health partners must make joint 
commissioning arrangements for education, health and care provi
sion for children and young people with SEN and disability.43 This 
must include arrangements for securing EHC needs assessments; 
securing the education, health and care provision specified in EHC 
plans; and agreeing personal budgets.44 The duty to have joint 
commissioning arrangements is an important development, as it 
requires local authorities and their health partners to be able to 
demonstrate firm arrangements that are clearly documented.

4.33		  The SEND Code states that joint commissioning arrangements 
should enable partners to make best use of all the resources available 
in an area to improve outcomes for children and young people in the 
most efficient, effective, equitable and sustainable way.45 This duty 
will be particularly important for disabled children who need to 
access provision holistically from education, health and social care.

4.34		  In order to ensure that joint commissioning is informed by a 
clear assessment of local needs, each local authority must have a 
Health and Wellbeing Board (HWB) who have a duty to promote 
greater integration and partnership working, including through joint 
commissioning, integrated provision and pooled budgets.46 In order 
to understand the needs of its local population, HWBs must carry 

41	 CFA 2014 s25(1). See further the SEND Code, para 3.70 requiring councillors 
and senior officers to ‘co-operate . . . to ensure the delivery of care and support 
is effectively integrated in the new SEN system’.

42	 CFA 2014 s25(2).
43	 CFA 2014 s26(1).
44	 CFA2014 s26(4).
45	 SEND Code, para 3.4 and Commissioning Support Programme, Good 

commissioning: principles and practice, September 2010.
46	 SEND Code, para 3.21.
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out Joint Strategic Needs Assessments (JSNAs) which should include 
consideration of the needs of children and young people with SEN 
and disability in order to agree outcomes and joint commissioning 
decisions.47

4.35		  Local authorities are also under a duty to keep education (and 
care) provision for children and young people with SEN and disabil
ities under review and consider the extent to which provision is suffi
cient to meet the needs of children and young people its area and for 
whom it is responsible.48 They must consult with a range of people 
and bodies, including children, parents and young people in order to 
comply with these duties.49 This duty will be important for parents 
and young people where there are concerns in a local area that provi
sion may not be sufficient to meet needs. The assessment of suffi
ciency under CFA 2014 s27 must be informed by the comments 
made on the ‘local offer’ for the relevant area (see para 4.41 below). 
As such, it is vital that children, young people and parents use the 
‘local offer’ comment facility to provide feedback on any gaps in the 
quality or quantity of local provision.

4.36		  These sufficiency duties and the extent to which they impose a 
duty to consult before making decisions, have been considered by the 
courts in the context of a number of judicial review challenges against 
cuts to SEN budgets within local authorities. The courts have so far 
interpreted these duties in differing ways, but at the time of writing 
this chapter, the approach of the courts appears to be that the legisla
tion ‘imposes a duty on local authorities, which arises from time to 
time, to consult at reasonable intervals, those identified in s.27(3) in 
order to keep the provision referred to under review’.50 However, it 
does not require consultation each time a change to provision is 
proposed.

4.37		  In addition, health bodies have a duty to bring certain children to 
the local authority’s attention. This duty applies where a clinical 
commissioning group (CCG), NHS trust or NHS Foundation Trust 
forms the opinion that a child has, or probably has SEN or a disability. 
Where this arises, the health body must inform the child’s parent that 
they have formed that opinion and give them the opportunity to discuss, 
and then bring their opinion to the attention of the appropriate local 

47	 Local Government and Public Involvement in Health Act 2007 s116B.
48	 CFA 2014 s27.
49	 CFA 2014 s27(3).
50	 R (Hollow and others) v Surrey County Council [2019] EWHC 618 (Admin); 

(2019) 22 CCLR 395.
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authority.51 By bringing the child to the attention of the local authority, 
this would then trigger the local authority’s duty to consider when an 
assessment of the education, health and care needs is required (see 
below at para 4.90).52

4.38		  Parents, children and young people frequently face difficulties in 
ensuring that local authorities and their partners work together 
effectively and can face delays in accessing provision as result. The 
working together provisions under the CFA 2014 include specific 
duties in relation to co-operation and assistance. In particular, a local 
authority must co-operate with its local partners and each of its local 
partners must co-operate with the local authority when carrying out 
any functions under CFA 2014 Part 3.53 Partners include district 
councils, schools, youth offending teams (YOTs) and CCGs.54

4.39		  These duties also extend to officers within the local authority to 
ensure that there is co-operation between education and social 
services departments.55

4.40		  Finally, CFA 2014 s31 creates a duty to ensure co-operation in 
individual cases, similar to the duty imposed by Children Act 1989 
s27 in relation to social care decisions for children ‘in need’ generally 
(see chapter 2 at para 2.55). Section 31 allows a local authority to 
request the co-operation of a wide range of partners including health 
bodies in any individual case. The partner body must comply with 
the request, unless they consider that doing so would a) be incompat
ible with their duties, or b) otherwise have an adverse effect on the 
exercise of their functions.56 A person or body that decides not to 
comply with a request under section 31 must give the authority that 
made the request written reasons for the decision.57

The local offer

4.41	 Under CFA 2014 s30, each local authority must publish a ‘local offer’ 
which sets out in one place information about provision they expect 
to be available across education, health and social care for children 
and young people in their area who have SEN or are disabled. One of 

51	 CFA 2014 s23.
52	 CFA 2014 s36.
53	 CFA 2014 s28(1).
54	 CFA 2014 s28(2).
55	 CFA 2014 s28(3).
56	 CFA 2014 s31(2).
57	 CFA 2014 s31(3).
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the central purposes of this requirement is to make provision more 
responsive to local needs by directly involving children and young 
people and their parents in its development.58 The ‘local offer’ is 
fundamental to the success of the reforms, given that a significant 
majority of disabled children and children with SEN will not have an 
EHC plan. A local authority must keep its ‘local offer’ under review 
and may from time to time revise it.59

4.42		  The information that must be published in the ‘local offer’ is 
set out at regulation 53 of and Schedule 2 to the SEND Regs 2014.60 
The regulations require detailed and comprehensive information 
including:

•	 the special educational provision and training provision which 
the local authority expects to be available in its area for children 
and young people in its area who have SEN or a disability;

•	 arrangements for identifying SEN;
•	 securing services, provision and equipment;
•	 approaches to teaching and adapting curriculum;
•	 provision to assist with preparation for adulthood and independ

ent living;
•	 transport arrangements;
•	 sources of information, advice and support;
•	 complaints procedures and mediation;
•	 information about availability of personal budgets;
•	 information about any criteria that must be satisfied before any 

provision or service set out in the local offer can be provided.

4.43	 When preparing and reviewing its ‘local offer’, local authorities must 
consult a wide range of specified persons, including children, young 
people and parents, but also governing bodies of maintained schools, 
advisory boards of children’s centres and CCGs.61

4.44		  The consultation with children, young people and parents must 
include consultation about:

•	 the services children and young people with special educational 
needs or a disability require;

•	 how the information in the local offer is to be set out when 
published;

58	 SEND Code, para 4.2.
59	 CFA 2014 s30(5).
60	 SI No 1530.
61	 SEND Regs 2014 reg 54.
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•	 how the information in the local offer will be available for those 
people without access to the internet;

•	 how the information in the local offer will be accessible to those 
with special educational needs or a disability; and

•	 how they can provide comments on the local offer.62

4.45	 The local authority must seek and publish at least annually comments 
on the ‘local offer’ from children, young people and parents. 
Comments can be made on ‘the content of [the] local offer, including 
the quality of the provision that is included and any provision that is 
not included’.63

4.46		  The ‘local offer’ must be published by placing it on the local 
authority’s website.64 Arrangements must also be made to enable 
(i) people without access to the Internet and (ii) different groups, 
including people with special educational needs or a disability to 
obtain a copy.65

4.47		  The importance of ensuring ‘local offers’ meet these requirements 
was emphasised by the High Court in R (L and P) v Warwickshire 
County Council, where the local authority’s proposed ‘local offer’ was 
the was found to fall ‘a considerable distance short of the statutory 
requirements’.66 This was because there was no provision identified 
in the majority of the categories set out in Schedule 2 to the 
regulations.

Duties on schools

Introduction

4.48	 Schools, colleges and other educational institutions have wide 
ranging duties to identify and support children with SEN and disab
ilities, whether or not they have an EHC plan.

4.49		  The key duties that are described in this chapter only apply to the 
following schools and other institutions in England unless otherwise 
stated:

•	 mainstream schools (which includes mainstream academies);
•	 maintained nursery schools;

62	 SEND Regs 2014 reg 55.
63	 SEND Regs 2014 reg 56.
64	 SEND Regs 2014 reg 57.
65	 SEND Regs 2014 reg 57(b).
66	 [2015] EWHC 203 (Admin); (2015) 18 CCLR 458 at [78].
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•	 16 to 19 academies;
•	 alternative provision academies;
•	 institutions within the further education sector;
•	 pupil referral units.

4.50	 There are separate regulations governing non maintained (inde
pendent) schools.67

4.51		  The duties owed by educational institutions are in general the 
responsibility of the ‘appropriate authority’. For a maintained school, 
maintained nursery school, or institution within the further educa
tion sector, this will be the governing body. In the case of an Academy, 
this will be the proprietor/owner. For pupil referral units (PRUs), the 
appropriate authority will be the management committee. It is 
important to identify who the ‘appropriate authority’ is in order to 
ensure that any concerns about compliance with these important 
duties are raised with the correct body.

Key duties

4.52	 Under CFA 2014 s66(2), schools and other educational institutions 
must use their best endeavours to secure that the special educational 
provision called for by the pupil’s or student’s special educational 
needs is made. This duty applies to all children with SEN, including 
those without an EHC plan. Where special educational provision is 
made for a child or young people at maintained school, a maintained 
nursery school, an Academy school, an alternative provision Academy 
or a PRU and no EHC plan is in place, the appropriate authority 
must ensure that the child’s parent or the young person is informed.68

4.53		  All schools and post 16 institutions are under a duty to co-operate 
with each responsible local authority, and each responsible local 
authority must co-operate with their partners, in the exercise of their 
functions.69 This would include, for example, a request for advice for 
the purposes of an EHC needs assessments.

4.54		  In addition, maintained nurseries and mainstream schools must 
ensure that children with SEN engage in the activities of the school 
together with children who do not have special educational needs.70 

67	 Non-Maintained Special Schools (England) Regulations 2015 SI No 728. See 
further, Department for Education, The Non-Maintained (Special) Schools 
Regulations: Departmental advice for non-maintained special schools, August 2015.

68	 CFA 2014 s68.
69	 CFA 2014 s29(3).
70	 CFA 2014 s35(2).
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However, this duty applies only in so in so far as is reasonably prac
ticable and is compatible with:

•	 the child receiving the special educational provision called for by 
his or her special educational needs71 – for example, the child may 
need 1:1 or small group work which takes them away the 
classroom for certain periods;

•	 the provision of efficient education for the children with whom he 
or she will be educated72 – this exception should only be used 
rarely where there it is not possible for any adjustments to be 
made to avoid the incapability;73 and

•	 the efficient use of resources.74

4.55	 There are also a number of supplemental obligations on schools 
which are set out in the SEND Code. These include:

•	 Equality and inclusion: paragraph 6.8 of the SEND Code says 
that schools should regularly review and evaluate the breadth and 
impact of the support they offer or can access. Schools must 
co-operate with the local authority in reviewing the provision that 
is available locally and in developing the local offer. Schools 
should also collaborate with other local education providers to 
explore how different needs can be met most effectively. They 
must have due regard to general duties to promote disability 
equality, in other words the public sector equality duty (PSED) 
(see para 9.99 below).

•	 Careers guidance for children and young people: paragraph 6.13 of 
the SEND Code states that maintained schools and pupil referral 
units must ensure that pupils from Year 8 until Year 13 are 
provided with independent careers guidance. Academies are also 
subject to this duty through their funding agreements.

•	 Identifying SEN in schools: paragraphs 6.14–6.35 of the SEND 
Code states all schools should have a clear approach to identifying 
and responding to SEN and should seek to identify pupils making 
less than expected progress given their age and individual circum
stances, focusing on four broad areas of need:
–– communication and interaction;
–– cognition and learning;

71	 CFA 2014 s35(3)(a).
72	 CFA 2014 s35(3)(b).
73	 See para 4.64 below and chapter 9 at para 9.44 for the duty to make reasonable 

adjustments under the Equality Act 2010.
74	 CFA 2014 s35(3)(c).
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–– social, emotional and mental health difficulties;
–– sensory and/or physical needs.

•	 The SEND Code states at para 6.63 that:
. . . where, despite the school having taken relevant and purposeful 
action to identify, assess and meet the SEN of the child or young 
person, the child or young person has not made expected progress, 
the school or parents should consider requesting an Education, 
Health and Care needs assessment. To inform its decision the local 
authority will expect to see evidence of the action taken by the school 
as part of SEN support.

•	 Involving parents and pupils in planning and reviewing progress: 
paragraphs 6.64–6.71 of the SEND Code states that schools must 
provide an annual report for parents on their child’s progress. A 
record of the outcomes, action and support agreed through the 
discussion should be kept and shared with all the appropriate 
school staff. This record should be given to the pupil’s parents. 
The school’s management information system should be updated 
as appropriate.

The role of the SENCO

4.56	 In mainstream schools and maintained nursery schools, there is a 
duty on the appropriate authority to designate a member of staff at 
the school (to be known as the ‘SEN co-ordinator’ or ‘SENCO’) as 
having responsibility for co-ordinating the provision for pupils with 
special educational needs.75 The SENCO will play a central role in 
ensuring that children and young people receive the special educa
tional provision that they require.

4.57		  It will be for the appropriate authority of the school to determine 
the particular role and functions of the SENCO but they may include 
a range of tasks including selecting, supervising and training learn
ing support assistants, advising teachers at the school about differen
tiated teaching methods, and identifying the pupil’s special 
educational needs and co-ordinating the making of special educa
tional provision which meets those needs.76

4.58		  SENCOs must meet minimum requirements for qualification 
and experience. This includes that they have been a qualified teacher 
working at the school and has been a SENCO for at least twelve 
months or has a postgraduate qualification in special educational 

75	 CFA 2014 s67(2).
76	 SEND Regs 2014 reg 50.
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needs co-ordination, for the time being known as ‘The National 
Award for Special Educational Needs Co-ordination’, awarded by a 
recognised body.77

SEN information reports

4.59	 The governing bodies of maintained schools and maintained nursery 
schools and the proprietors of Academy schools are also now required 
to prepare a report containing SEN information – known as the 
‘SEN information report’ – about the implementation of its policy 
for pupils at the school with SEN.78

4.60		  The information that must be contained in the SEN information 
report is set out in Schedule 1 to the SEND Regs 2014 and includes, 
for example:

•	 the kinds of SEN for which provision is made at the school;
•	 information in relation to mainstream schools and maintained 

nursery schools, about the school’s policies for the identification 
and assessment of pupils with SEN;

•	 information about the school’s policies for making provision for 
pupils with SEN whether or not pupils have EHC plans;

•	 information on where the local authority’s local offer is published.

4.61	 The SEN information report must be published on the school’s 
website.79 It should act as an important reference point for parents 
and young people when deciding which school they wish to apply to 
attend or ask to be named in the EHC plan.

Duty to support pupils with medical conditions

4.62	 CFA 2014 s100 imposes a legal duty on maintained schools and 
academies to make arrangements to support pupils with medical 
conditions, including children who do not have SEN or an EHC 
Plan.

4.63		  Statutory guidance80 published in April 2014 on ‘Supporting 
pupils at school with medical conditions’ sets out arrangements for 
Individual Healthcare Plans and other key duties including:

77	 SEND Regs 2014 reg 49.
78	 SEND Regs 2014 regs 51–52.
79	 SEND Regs 2014 reg 52.
80	 See CFA 2014 s100(2) for the obligation on appropriate authorities to ‘have 

regard’ to this guidance.
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•	 The school should have a named person with overall responsibil
ity for policy implementation.

•	 All schools must develop a policy for supporting pupils with 
medical conditions that is reviewed regularly and is readily access
ible to parents and school staff. The policy must include:
–– the procedures to be followed whenever a school is notified 

that a pupil has a medical condition;
–– the role of individual healthcare plans, and who is responsible 

for their development, in supporting pupils at school with 
medical conditions;

–– arrangements for children who are competent to manage their 
own health needs and medicines;

–– the procedures to be followed for managing medicines;
–– what should happen in an emergency situation;
–– details of what is considered to be unacceptable practice 

(examples are provided in the guidance);
–– how complaints may be made and will be handled concerning 

the support provided to pupils with medical conditions.

Duties under the Equality Act 2010

4.64	 Many children and young people with SEN will be disabled and will 
benefit from having the ‘protected characteristic’ of disability under 
the Equality Act 2010. This means that they have a right not to be 
discriminated against and can enforce a legal duty to make reason
able adjustments on a wide range of bodies, including schools and 
other providers of education.

4.65		  This duty is not limited to schools and extends to all educational 
bodies that a child or young person might attend who are required to 
make adjustments to their policies and their premises and to provide 
auxiliary aids and services to avoid young people with disabilities 
being placed at a substantial disadvantage.

4.66		  The reasonable adjustments duty requires those subject to it to 
anticipate the likely needs of disabled learners and take steps that are 
reasonable to meet those needs – with the cost of those reasonable 
steps to be met by the body concerned.

4.67		  A failure to make a reasonable adjustment amounts to unlawful 
discrimination and can be challenged in a court or tribunal.

4.68		  The reasonable adjustments duty requires action in the following 
three areas; policies, physical features and auxiliary aids or services. 
This means that the education provider must undertake an assess
ment of the young person’s needs and what detriment is being caused 
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by the relevant policy or physical feature or the failure to provide the 
relevant aid.

4.69		  In deciding whether an adjustment is reasonable, the educational 
body can take into account the cost of the adjustment sought, the 
organisation’s resources and size and the availability of financial 
support.

4.70		  Other duties under the Equality Act 2010 include a prohibition on 
direct discrimination (refusing to provide a service because the 
person is disabled) and on treating a person less favourably because 
of a reason connected with their disability without justification 
(described as ‘discrimination arising from disability’).

4.71		  For children whose impairment(s) give rise to an enhanced risk of 
physical aggression and so may be held to have a ‘tendency to phys
ical abuse’, reg 4(1)(c) of the Equality Act 2010 (Disability) Regulations 
201081 has for many years excluded them from the definition of 
‘disability’ where the act that resulted in the alleged discriminatory 
treatment arose from a ‘tendency to physical abuse’. This has left 
many thousands of disabled children with diagnosis such as autism, 
who are excluded from school for reasons of physically aggressive 
behaviour, outside the protection of the Equality Act 2010. In these 
cases, schools would not have to show that their treatment was justi
fied, and as part of that, would not have to demonstrate that reason
able adjustments were made prior to any exclusion decision. However, 
the Upper Tribunal has now found that reg 4(c) unlawfully discrim
inates against this group of children in breach of Article 14 ECHR 
and so the regulation will need to be disapplied in similar cases.82

4.72		  Further details in relation to duties under Equality Act 2010 are 
set out in chapter 9. There is a range of guidance about the implica
tions of the Equality Act 2010 for schools and education providers 
from the Equality and Human Rights Commission (EHRC).83 There 
is also a guide to the Equality Act 2010 for schools that is specific to 
disabled children published by the Council for Disabled Children.84

81	 SI No 2128.
82	 C & C v The Governing Body of a School, the Secretary of State for Education (First 

Interested Party) and the National Autistic Society (Second Interested Party) 
(SEN) [2018] UKUT 269 (AAC).

83	 For example, EHRC, Technical Guidance for Schools in England, last updated 
July 2014.

84	 P Stobbs, Disabled Children and the Equality Act 2010: What teachers need to 
know and what schools need to do, including responsibilities to disabled children and 
young people under the Children and Families Act 2014, Council for Disabled 
Children, March 2015.
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SEN support – early years, schools, colleges

4.73	 In January 2019, 14.9 per cent of pupils in schools in England have 
identified SEN (equating to 1,318,300 pupils) with 3.1 per cent 
having an EHC Plan (equating to 236,165 pupils).85 The majority of 
children with SEN will therefore not have an EHC plan and their 
needs will be met through a scheme of ‘SEN support’, a graduated 
approach to identifying and supporting pupils of SEN which will 
extend to young people in further education colleges/sixth forms.

4.74		  Detailed information in relation to the SEN support system at 
each stage is set out in SEND Code:

•	 early years – paragraphs 5.36–5.60;
•	 schools – paragraphs 6.44–6.99; and
•	 further education – paragraphs 7.13–7.34.

4.75	 All early years settings, schools and post 16 institutions should adopt 
an ‘assess, plan, do, review’ cycle. The SEND Code states at para 6.44 
that:

. . . where a pupil is identified as having SEN, schools should take 
action to remove barriers to learning and put effective special educa
tional provision in place. This SEN support should take the form of a 
four-part cycle through which earlier decisions and actions are revis
ited, refined and revised with a growing understanding of the pupil’s 
needs and of what supports the pupil in making good progress and 
securing good outcomes. This is known as the graduated approach. It 
draws on more detailed approaches, more frequent review and more 
specialist expertise in successive cycles in order to match interven
tions to the SEN of children and young people.

4.76	 The SEND Code makes clear at para 5.44 that:
This cycle of action should be revisited in increasing detail and with 
increasing frequency, to identify the best way of securing good 
progress. At each stage parents should be engaged with the setting, 
contributing their insights to assessment and planning. Importantly, 
class and subject teachers are still responsible even when the pupil is 
away from the main class for parts of their provision.

4.77	 All school and academy sixth forms, sixth form colleges, further 
education colleges and 16–19 academies are provided with resources 
to support students with additional needs, including young people 
with SEN and disabilities.86

85	 Department for Education, National Statistics – Special Educational Needs in 
England January 2019local authority.

86	 SEND Code, para 7.28.
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4.78		  SEN support requires support for transitions between schools 
and phases of education. Paragraph 5.47 of the SEND Code states 
that:

SEN support should include planning and preparing for transition, 
before a child moves into another setting or school. This can also 
include a review of the SEN support being provided or the EHC plan. 
To support the transition, information should be shared by the current 
setting (in agreement with parents) with the receiving setting or 
school.

4.79	 The guidance in the SEND Code on when schools or settings should 
seek an EHC plan is as follows:

Where, despite the setting having taken relevant and purposeful 
action to identify, assess and meet the special educational needs of the 
child, the child has not made expected progress, the setting should 
consider requesting an EHC needs assessment.87

Education, Health and Care needs assessments

Introduction

4.80	 In order for a child or young person to obtain an EHC plan, there 
first needs to be an assessment of his or her needs. This is called an 
Education, Health and Care needs assessment. EHC plans are 
important documents; if correctly drafted they give rise to legally 
enforceable rights to special educational provision and give rights to 
request a particular placement.

4.81		  An EHC needs assessment for a child or young person aged 
between 0 and 25 can be requested by:

•	 the child’s parent;
•	 a young person over the age of 16 but under the age of 25;88 and
•	 a person acting on behalf of a school or post–16 institution (the 

SEND Code states that this should be with the knowledge and 
agreement of the parent or young person where possible).89

4.82	 The SEND Code states at para 9.9 that:

87	 SEND Code, para 5.49.
88	 Where a young person lacks capacity, a request for an assessment must be 

made on their behalf by an ‘alternative person’, ie a parent or ‘representative’ – 
see chapter 11 at para 11.86.

89	 CFA 2014 s36(1).
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In addition, anyone else can bring a child or young person who has 
(or may have) SEN to the attention of the local authority, particularly 
where they think an EHC needs assessment may be necessary. This 
could include, for example, foster carers, health and social care profes
sionals, early years practitioners, youth offending teams or probation 
services, those responsible for education in custody, school or college 
staff or a family friend. This should be done with the knowledge and, 
where possible, agreement of the child’s parent or the young person. 
Where a child or young person has been brought to the local author
ity’s attention, they must determine whether an EHC needs assess
ment is required.90

4.83	 There is a right to request an assessment up to the young person’s 
25th birthday.91

Criteria for assessment

4.84	 CFA 2014 s36 provides that when a request for an EHC needs assess
ment for a child or young person is made, the local authority must 
determine whether it may be necessary for special educational provi
sion to be made for the child or young person in accordance with an 
EHC plan.

4.85		  In making this determination, the local authority must consult 
the child’s parent or the young person as soon as practical after 
receiving a request and notify the parent or young person that they 
have the right to express views to the authority (orally or in writing) 
and submit evidence.92

4.86		  Where a local authority is considering whether to secure an EHC 
needs assessment, it must also notify:

•	 the responsible CCG;
•	 the officers of the local authority who exercise the local authority’s 

social services functions for children or young people with SEN;
•	 in relation to a child, the head teacher of the school the child or if 

the child receives education from a provider of relevant early years 
education, the person identified as having responsibility for SEN 
(if any) in relation to that provider;

•	 in relation to a young person, the head teacher of the school or  
if the young person is a student at a post–16 institution, to the 
principal of that institution.93

90	 CFA 2014 s36(3).
91	 SEND Code, para 9.115.
92	 SEND Regs 2014 reg 3.
93	 SEND Regs 2014 reg 4(2).
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4.87	 The local authority must secure an EHC needs assessment for the 
child or young person if, after regard to the views of the parent or 
young person and evidence submitted, the local authority is of the 
opinion that:

a)	 the child or young person has or may have SEN; and
b)	 it may be necessary for special educational provision to be made 

for the child or young person in accordance with an EHC plan.94

4.88	 In relation to a young person over the age of 18, the local authority 
must consider whether he or she requires additional time, in compar
ison to the majority of others of the same age who do not have special 
educational needs, to complete his or her education or training.95

4.89		  Higher education (HE) is excluded from the definition of educa
tion under the Part 3 of CFA 201496 and an HE education institution 
cannot be named in Section I of an EHC plan. The Upper Tribunal 
has therefore held that if a young person is simply seeking a place
ment in HE, then a local authority is not obliged to carry out an EHC 
needs assessment as: ‘An assessment would be pointless because it 
could not lead to an EHC plan that would deliver what the young 
person wants’.97 That said, the Upper Tribunal also held that there 
are some courses which may be offered by HE institutions which are 
not HE courses as these can still fall within the scope of the CFA 
2014.98 Accordingly, when deciding whether or not an assessment is 
necessary, the local authority should have regard to the type of HE 
course the young person wishes to access.

4.90		  Paragraph 9.14 of the SEND Code sets out factors which local 
authorities must pay particular attention to when determining 
whether an EHC needs assessment is required. These include:

•	 academic attainment and rates of progress;
•	 nature, extent and context of the child or young person’s SEN;
•	 evidence of action already being taken by placement;
•	 evidence that where progress has been made, it is only as a result 

of additional intervention and support above that usually provided;
•	 evidence of physical, emotional and social development and 

health needs.

94	 CFA 2014 s36(8).
95	 CFA 2014 s36(10).
96	 CFA 2014 s83(4).
97	 Royal London Borough of Kensington and Chelsea v GG (SEN) [2017] UKUT 

0141 (AAC).
98	 A course will be excluded from the CFA 2014 if it is a type listed in Education 

Reform Act 1988 Sch 6.
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4.91	 Local authorities may develop criteria to help them decide whether to 
carry out an EHC assessment, but must be prepared to depart from 
criteria where there are good reasons to do so.99 They must not apply 
a blanket policy to particular groups/types of needs, and must 
consider the child or young person’s needs individually and on their 
merits, applying the tests in section 36.

4.92		  Where the local authority determines that it is not necessary for 
special educational provision to be made in accordance with an EHC 
plan, it must notify the child’s parent or young person of:

•	 the reasons for the determination not to secure an EHC needs 
assessment;

•	 their right of appeal;
•	 the time limits for doing so;
•	 information concerning mediation;
•	 the availability of disagreement resolution services and informa

tion and advice about matters relating to the SEN of children and 
young people.100

4.93	 The local authority is not required to secure an EHC needs assess
ment if the child or young person has been assessed during the 
previous six months, although can do so if it considers necessary.101

4.94		  The local authority must make it determination regarding 
whether to secure an EHC needs assessment within six weeks of the 
request subject to exceptions outlined below.102

The assessment process

4.95	 Where the local authority secures an EHC needs assessment for a 
child or young person, it must seek advice and information on the 
needs of the child or young person, what provision may be required 
to meet such needs and the outcomes that are intended to be achieved 
by the child or young person receiving that provision from the follow
ing persons on the following topics:

•	 the child’s parent or the young person;
•	 manager, head teacher or principal of education institution;
•	 medical advice and information from a health care professional iden

tified by the responsible commissioning body (usually the CCG);

  99	 SEND Code, para 9.16.
100	 CFA 2014 s36(5) and SEND Regs 2014 reg 5(3).
101	 SEND Regs 2014 reg 24.
102	 SEND Regs 2014 reg 4(1).
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•	 psychological advice and information from an educational 
psychologist;

•	 advice and information in relation to social care;
•	 any other person the local authority thinks is appropriate;
•	 any person the child’s parents or young person reasonably request 

the local authority obtain advice from;
•	 from Year 9 onwards – advice to assist with preparation for adult

hood and independent living;
•	 where it appears that the child or young person is either visually 

or hearing impaired or both, the school or placement should 
consult with a person who is qualified to teach children or young 
people with visual or hearing impairment before they provide 
their advice.103

4.96	 When the local authority is requesting advice, they must provide the 
person or body with a copy of any representations made by the child’s 
parent of the young person and any evidence submitted.104

4.97		  Partners must respond within a maximum of six weeks of 
requests for advice,105 although there are exceptions to the time limits 
as outlined at para 4.105 below.

4.98		  SEND Regs 2014 reg 7 states that when securing an EHC needs 
assessment a local authority must:

•	 consult the child and the child’s parent, or the young person and 
take into account their views, wishes and feelings;

•	 consider any information provided to the local authority by or at 
the request of the child, the child’s parent or the young person;

•	 consider the information and advice obtained;
•	 engage the child and the child’s parent, or the young person and 

ensure they are able to participate in decisions; and
•	 minimise disruption for the child, the child’s parent, the young 

person and their family.

4.99	 There is an emphasis in the SEND Code on ensuring all assessments 
have a person centred approach and there is effective co-ordination. 
Paragraph 9.22 of the SEND Code states that the assessment and 
planning process should:

•	 focus on the child or young person as an individual;
•	 enable children and young people and their parents to express 

their views, wishes and feelings;

103	 SEND Regs 2014 reg 6.
104	 SEND Regs 2014 reg 6(3).
105	 SEND Regs 2014 reg 8(1).
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•	 enable children and young people and their parents to be part of 
the decision-making process;

•	 be easy for children, young people and their parents or carers to 
understand, and use clear ordinary language and images rather 
than professional jargon;

•	 highlight the child or young person’s strengths and capabilities;
•	 enable the child or young person, and those that know them best 

to say what they have done, what they are interested in and what 
outcomes they are seeking in the future;

•	 tailor support to the needs of the individual;
•	 organise assessments to minimise demands on families;
•	 bring together relevant professionals to discuss and agree together 

the overall approach;
•	 deliver an outcomes-focused and co-ordinated plan for the child 

or young person and their parent;
•	 support and encourage the involvement of children, young people 

and parents or carers by:
–– providing them with access to the relevant information in 

accessible formats;
–– giving them time to prepare for discussions and meetings; 

and
–– dedicating time in discussions and meetings to hear their 

views.

4.100	 In addition, the local authority must not seek any of the advice 
referred to above if such advice has previously been provided for any 
purpose and the person providing that advice, the local authority and 
the child’s parent or the young person are all satisfied that it is suffi
cient for the purposes of an EHC needs assessment.106

4.101		  When securing an EHC needs assessment, the local authority 
must also consider whether the child’s parent or the young person 
requires any information, advice and support in order to enable them 
to take part effectively in the EHC needs assessment, and if it 
considers that such information, advice or support is necessary, it 
must provide it.107

Timescales

4.102	 If a local authority decides, following an EHC needs assessment, not 
to issue an EHC plan, it must inform the child’s parent or young 

106	 SEND Regs 2014 reg 6(4).
107	 SEND Regs 2014 reg 4(9).
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person within a maximum of 16 weeks from the request for an EHC 
needs assessment.108

4.103		  Where the local authority decides to issue an EHC plan, the 
child’s parent or young person must be provided with a draft plan 
and given 15 days to provide their views.109

4.104		  The entire process of EHC needs assessment and EHC plan 
development, from the point when an assessment is requested (or a 
child or young person is brought to the local authority’s attention) 
until the final EHC plan is issued, must take no more than 20 
weeks.110

4.105		  Where there are exceptional circumstances, it may not be reason
able to expect local authorities and others partners to comply with the 
time limits above. The SEND Regs 2014 set out specific exemptions. 
These include where:

•	 the local authority has requested advice from the head teacher or 
principal of a school or post–16 institution during a period begin
ning one week before any date on which that school or institution 
was closed for a continuous period of not less than four weeks 
from that date and ending one week before the date on which it 
re-opens;

•	 exceptional personal circumstances affect the child, the child’s 
parent or the young person during that time period; or

•	 the child, the child’s parent or the young person, are absent from 
the area of the authority for a continuous period of not less than 
four weeks during that time period referred to.111

4.106	 Where these timescales are not met, the child’s parents or the young 
person would be able to challenge this failure either under the local 
authority’s complaints procedure or by way of judicial review.

Education, health and care plans

Overview

4.107	 CFA 2014 s37 states that a local authority must issue an EHC plan 
where, in the light of an EHC needs assessment, it is necessary for 

108	 SEND Regs 2014 reg 10(1).
109	 SEND Regs 2014 reg 13(1)(a).
110	 SEND Regs 2014 reg 13(2).
111	 SEND Regs 2014 regs 10(4) and 13(3).
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special educational provision to be made for a child or young person 
in accordance with an EHC plan.

4.108		  Paragraphs 9.54 and 9.55 of the SEND Code set out the factors 
which local authorities should consider when deciding whether to 
issue a plan. These include:

•	 the child or young person’s SEN and the special educational 
provision made for the child or young person;

•	 whether the information from the EHC needs assessment confirms 
the information available on the nature and extent of the child or 
young person’s SEN prior to the EHC needs assessment; and

•	 whether the special educational provision made prior to the EHC 
needs assessment was well matched to the SEN of the child or 
young person.

4.109	 Where, despite appropriate assessment and provision, the child or 
young person is not progressing, or not progressing sufficiently well, 
the local authority should consider what further provision may be 
needed. The local authority should take into account:

•	 whether the special educational provision required to meet the 
child or young person’s needs can reasonably be provided from 
within the resources normally available to mainstream early years 
providers, schools and post–16 institutions; or

•	 whether it may be necessary for the local authority to make special 
educational provision in accordance with an EHC plan.112

4.110	 In considering what resources are normally available in mainstream 
schools, it is necessary to consider what the local authorities have set 
out in its ‘local offer’ (see para 4.41 above). Many local authorities will 
apply a ‘resource line’ of £6,000 per annum of special educational 
provision under which schools are expected to meet children’s needs 
from within their own notional SEN budget. The Upper Tribunal 
has accepted that:

. . . there is a clear, albeit rough and ready resource line to be crossed 
before an EHC plan is considered to be necessary. It is based on the 
kinds of provision a school could make from its own notional SEN 
budget’113

	 However, it will still be necessary to consider what a particular school 
is actually able to offer.

112	 SEND Code, para 9.56
113	 CB v Birmingham CC [2018] UKUT 13 (AAC).
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4.111		  The ultimate question is, without an EHC plan, ‘can the child’s 
special educational needs be met through provision from the 
resources normally available to a mainstream school and will they 
actually be met’?114

4.112		  The Upper Tribunal has also held that there may be other reasons 
why an EHC plan is ‘necessary’ beyond the question of whether the 
child’s needs can reasonably be met from the resources normally 
available to mainstream schools. What is ‘necessary’ has ‘a spectrum 
of meanings, somewhere between indispensable and useful’ and will 
vary according to the particular circumstances of the case.115

4.113		  Where a local authority decides it is necessary to issue an EHC 
plan, it must notify the child’s parent or the young person and give 
the reasons for its decision.116 The local authority should ensure it 
allows enough time to prepare the draft plan and complete the 
remaining steps in the process within the 20-week overall time limit 
within which it must issue the finalised EHC plan.117

Contents of the EHC plan

4.114	 Paragraph 9.61 of the SEND Code sets out the key requirements and 
principles which apply to local authorities and those contributing to 
the preparation of an EHC plan. These include:

•	 EHC plans should be clear, concise, understandable and access
ible and written so they can be understood by professionals in any 
local authority.

•	 EHC plans should be forward looking – for example, anticipat
ing, planning and commissioning for important transition points 
in a child or young person’s life, including planning and prepar
ing for their transition to adult life.

4.115	 The SEND Code states at para 9.62 that:
As a statutory minimum, EHC plans must include the following 
sections, which must be separately labelled from each other. The 
sections do not have to be in the order below and local authorities may 
use an action plan in tabular format to include different sections and 
demonstrate how provision will be integrated, as long as the sections 
are separately labelled.

114	 JP v Sefton MBC [2017] UKUT 0364 (AAC); DH & GH v Staffordshire CC 
[2018] UKUT 49 (AAC).

115	 Hertfordshire CC v (1) MC, (2) KC (SEN) [2016] UKUT 0385 (AAC).
116	 CFA 2014 s36(9).
117	 SEND Regs 2014 reg 13(2).
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Format of EHC plan:

A	 the views, interests and aspirations of the child and his 
parents or the young person;

B	 the child or young person’s special educational needs;
C	 the child or young person’s health care needs which relate to 

their special educational needs;
D	 the child or young person’s social care needs which relate to 

their special educational needs or to a disability;
E	 the outcomes sought for the child or young person;
F	 the special educational provision required by the child or 

young person;
G	 any health care provision reasonably required by the learning 

difficulties or disabilities which result in the child or young 
person having SEN;

H1	 any social care provision which must be made for the child or 
young person as a result of section 2 of the Chronically Sick 
and Disabled Persons Act 1970 and

H2	 any other social care provision reasonably required by the 
learning difficulties or disabilities which result in the child or 
young person having SEN;

I	 the name of the school, maintained nursery school, post–16 
institution or other institution to be attended by the child or 
young person and the type of that institution or, where the 
name of a school or other institution is not specified in the 
EHC plan, the type of school or other institution to be 
attended by the child or young person; and

J	 where any special educational provision is to be secured by a 
direct payment, the SEN and outcomes to be met by the 
direct payment.

4.116	 In addition, from Year 9, the EHC plan must include (in sections F, 
G, H1 or H2 as appropriate) the provision required to assist in prepar
ation for adulthood and independent living – for example, support 
for finding employment, housing or for participation in society.118

4.117		  Paragraph 9.69 of the SEND Code states that:
Provision must be detailed and specific and should normally be quan
tified, for example, in terms of the type, hours and frequency of 
support and level of expertise, including where this support is secured 
through a Personal Budget.

118	 SEND Regs 2014 reg 12(3).
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4.118	 Where a child is at a special school or college, rather than a main
stream placement, that may be a factor to be taken into account in 
allowing greater flexibility.119 However, the Upper Tribunal has also 
held that ‘even for a child in specialist provision, the requirement of 
specificity cannot be abandoned where detail could reasonably be 
provided’.120

4.119		  The Council for Disabled Children has published guidance which 
provides examples of good practice when drafting EHC Plans.121

Outcomes

4.120	 EHC plans must specify the outcomes sought for the child or young 
person in section E.122 The outcomes section of an EHC plan is very 
important because the duty to maintain the plan after a young 
person’s 18th birthday depends on whether the outcomes have been 
achieved. Despite their importance, the outcomes section cannot 
however be appealed to the tribunal; the only legal remedy in relation 
to a flawed outcomes section of a plan is judicial review.

4.121		  The SEND Code suggests at para 9.64 that:
EHC plans should be focused on education and training, health and 
care outcomes that will enable children and young people to progress 
in their learning and, as they get older, to be well prepared for 
adulthood.

	 The SEND Code goes on to give the following general guidance on 
outcomes:

EHC plans can also include wider outcomes such as positive social 
relationships and emotional resilience and stability. Outcomes should 
always enable children and young people to move towards the long-
term aspirations of employment or higher education, independent 
living and community participation.

4.122	 Paragraph 9.66 of the SEND Code provides a definition of outcomes 
as follows:

An outcome can be defined as the benefit or difference made to an 
individual as a result of an intervention. It should be personal and not 
expressed from a service perspective; it should be something that 
those involved have control and influence over, and while it does not 

119	 East Sussex CC v TW [2016] UKUT 528 (AAC).
120	 B-M and B-M v Oxfordshire CC (SEN) [2018] UKUT 35 (AAC).
121	 See: https://councilfordisabledchildren.org.uk/sites/default/files/field/

attachemnt/EHCP%20Exemplar%20Guide%202017.pdf.
122	 SEND Code, para 9.64.

36470.indb   191 19/12/2019   14:56



192    Disabled children: a legal handbook  /  chapter 4

always have to be formal or accredited, it should be specific, measur
able, achievable, realistic and time bound (SMART). When an 
outcome is focused on education or training, it will describe what the 
expected benefit will be to the individual as a result of the educational 
or training intervention provided.

4.123	 Outcomes are not a description of the service being provided – for 
example, the provision of speech and language therapy is not an 
outcome. The outcome is what it is intended that the speech and 
language therapy will help the individual to do that they cannot do 
now and by when this will be achieved.123

4.124		  In all cases, EHC plans must specify the special educational 
provision required to meet each of the child or young person’s SEN. 
The provision should enable the outcomes to be achieved.124

4.125		  The SEND Code addresses the relationship between shorter 
term targets and longer term outcomes at para 9.69:

The EHC plan should also specify the arrangements for setting 
shorter term targets at the level of the school or other institution 
where the child or young person is placed. Professionals working 
with children and young people during the EHC needs assessment 
and EHC plan development process may agree shorter term targets 
that are not part of the EHC plan. These can be reviewed and, if 
necessary, amended regularly to ensure that the individual remains 
on track to achieve the outcomes specified in their EHC plan. 
Professionals should, wherever possible, append these shorter term 
plans and targets to the EHC plan so that regular progress monitor
ing is always considered in the light of the longer term outcomes and 
aspirations that the child or young person wants to achieve. In some 
exceptional cases, progress against these targets may well lead to an 
individual outcome within the EHC plan being amended at times 
other than following the annual review.

The draft EHC plan and requests for a particular school, 
college or other institution

4.126	 Before issuing the final EHC plan, the child’s parents or the young 
person must be sent plans in draft and given 15 days to make repres
entations including on particular school named.125

123	 SEND Code, para 9.66. For practical guidance, see Council for Disabled 
Children, EHC Outcomes Pyramid, September 2014.

124	 SEND Code, para 9.68.
125	 SEND Regs 2014 reg 13(1).
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4.127		  The SEND Code states at para 9.77 that when the local authority 
sends the draft EHC plan to the child’s parent or the young person, 
the following apply:

•	 The local authority must notify the child’s parent or the young 
person that during this period they can request that a particular 
school or other institution, or type of school or other institution, 
be named in the plan. The draft plan must not contain the name 
of the school, maintained nursery school, post–16 institution or 
other institution or the type of school or other institution to be 
attended by the child or young person.126

•	 The local authority must advise the child’s parent or the young 
person where they can find information about the schools and 
colleges that are available for the child or young person to attend, 
for example through the local offer.127

•	 The local authority should also seek agreement of any personal 
budget specified in the draft plan.128

Placements under EHC plans

4.128	 Where a particular school is requested, the local authority must 
consult with governing body and relevant local authority if out of 
area.129

4.129		  The child’s parent or the young person has the right to request a 
particular school, college or other institution of the following type to 
be named in their EHC plan:

•	 maintained nursery school;
•	 maintained school and any form of academy or free school (main

stream or special);
•	 further education or sixth form college;
•	 independent special school or independent specialist colleges 

(where they have been approved for this purpose by the secretary 
of state and published in a list available to all parents and young 
people).130

126	 SEND Regs 2014 reg 13(1)(a)(i).
127	 SEND Regs 2014 reg 13(1)(b).
128	 SEND Code, para 9.77.
129	 CFA 2014 s39(2).
130	 CFA 2014 ss38(3) and 41. Parents may also make representations for places in 

non-maintained early years provision and independent schools or colleges not 
on the approved list. These requests must be considered in accordance with 
Education Act 1996 s9. See SEND Code at para 9.84.
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4.130	 CFA 2014 s39 provides that the local authority must name the 
requested school or other institution in the EHC plan names the 
school or other institution specified in the request, unless:

•	 the school is unsuitable for the age, ability, aptitude or SEN of the 
child or young person concerned; or

•	 the attendance of the child or young person at the requested 
school or other institution would be incompatible with:

–– the provision of efficient education for others; or
–– the efficient use of resources.

4.131	 In determining whether attendance would be incompatible with 
the efficient use of resources, the local authority must consider the 
cost to the public purse generally when comparing the costs of the 
parents’ requested school with the LA’s own provision. The Upper 
Tribunal has clarified that:
•	 for maintained special schools and maintained specialist units, 

the place funding is ignored for the purposes of calculating relat
ive placement cost;

•	 for maintained mainstream schools, the age weighted pupil unit 
(AWPU) is taken into account as an additional cost, as is any 
further funding provided to meet the child’s needs.131

4.132	 The Upper Tribunal has also held that when determining whether to 
name an independent school in section I, this would only be an inef
ficient use of resources if there was a more efficient option available 
which was appropriate. In deciding whether a particular placement is 
appropriate, the Upper Tribunal held that the First-tier Tribunal had 
not erred when placing significant weight on the strongly held wishes 
of the child that he did not wish to attend the School. In that case, the 
First-tier Tribunal had found that the child had ‘formed an entrenched 
and currently intractable opposition to attending [school R] or any 
mainstream provision’ and the evidence of the educational psycholo
gist was that these views were rooted in his SEN (rather than being 
influenced by his parents) and would most likely result in the place
ment failing. Accordingly, it was concluded the mainstream place
ment was not appropriate and the independent school was named.132

131	 Hammersmith and Fulham LBC v L and F; O and H v Lancashire CC [2015] 
UKUT 523 (AAC), see summary at [6]–[9]. Although this was a decision in the 
context of Education Act 1996 s9 it would appear also to apply where the 
relevant statutory provision is CFA 2014 s39.

132	 St Helens BC v TE and another [2018] UKUT 278 (AAC).
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4.133		  The SEND Code states at para 9.88 that where a parent or young 
person does not make a request for a particular nursery, school  
or college, or does so and their request is not met, the local authority 
must specify mainstream provision in the EHC plan unless it  
would be:

•	 against the wishes of the parent or young person; or
•	 incompatible with the efficient education of others.133

4.134	 Mainstream education cannot be refused by a local authority on the 
grounds that it is not suitable: SEND Code, para 9.89.

4.135		  If the local authority considers a particular mainstream place to 
be incompatible with the efficient education of others, it must 
demonstrate that there are no reasonable steps that it, or the school 
or college, could take to prevent that incompatibility.134

4.136		  Where a school is named in section I of an EHC plan but 
considers that it is unsuitable for the child or young person, then it is 
able to challenge that decision by way of judicial review.135 It can also 
request that the Secretary of State for Education intervene where it 
considers a local authority has acted unlawfully.136

Finalising and maintaining the EHC plan

4.137	 Regulation 14 of the SEND Regs 2014 provides that the finalised 
EHC plan must be in the form of the draft plan, or in a form modi
fied in the light of the representations made by the child’s parent or 
young person.

4.138		  When sending a copy of the finalised EHC plan to the child’s 
parent or the young person, the local authority must notify them of:

•	 their right to appeal matters within the EHC plan;
•	 the time limits for doing so;
•	 the information concerning mediation;
•	 the availability of:

–– disagreement resolution services; and
–– advice and information about matters relating to the special 

educational needs of children and young people.137

133	 CFA 2014 s33(2).
134	 CFA 2014 s33(3) and SEND Code, para 9.90.
135	 R (An Academy Trust) v Medway Council [2019] EWHC 156 (Admin).
136	 Education Act 1996 s496.
137	 SEND Regs 2014 reg 14(2).
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4.139	 CFA 2014 s42(2) provides that local authorities must secure the 
specified special educational provision in the EHC plan. Section 43 
requires any of a wide range of schools, colleges and institutions to 
admit a child or young person if named in their EHC plan. If a local 
authority names an independent school or independent college in 
the plan as special educational provision, it must also meet the costs 
of the fees, including any boarding and lodging where relevant.138

4.140		  The specific duties in relation to maintaining the health and 
social care aspects of the plans are summarised in chapters 5 and 3 
respectively.

4.141		  Once a plan has been finalised, the child or young person is 
entitled to receive the special educational provision at all times and it 
can only be amended by a local authority in accordance with the 
legislation and SEND Code of Practice. This means that they can 
only be amended following the process for Review or Re-assessment 
outlined below. Further, in order to legitimately trigger this process 
the power must be used lawfully and rationally.139

Ceasing to maintain the EHC plan

4.142	 Decisions to cease to maintain an EHC plan are governed by CFA 
2014 s45. There are only two bases on which a local authority can 
decide to cease to maintain a plan:

•	 the authority is no longer responsible for the child or young 
person; or

•	 the authority determines that it is no longer necessary for the plan 
to be maintained.140 The circumstances in which it is no longer 
necessary for an EHC plan to be maintained for a child or young 
person include where the child or young person no longer 
requires the special educational provision specified in the plan.141

4.143	 Importantly, section 45(3) is clear that in deciding whether a young 
person over 18 no longer requires the special educational provision 
specified in the plan, ‘a local authority must have regard to whether 
the educational or training outcomes specified in the plan have been 
achieved’. This is why the outcomes section of any plan is of critical 
importance, particularly a plan for a child who is approaching trans

138	 SEND Code, para 9.131.
139	 R (S) v Camden LBC [2018] EWHC 3354 (Admin); (2019) 22 CCLR 208.
140	 CFA 2014 s45(1).
141	 CFA 2014 s45(2).
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ition to adulthood. However, the Upper Tribunal has held142 that 
although ‘outcomes’ in the EHC plan are one factor to consider, 
there are numerous reasons why it may be necessary to continue to 
maintain an EHC plan, and local authorities must not simply 
consider whether the outcomes have been achieved. It is also neces
sary to consider the young person’s educational and training aspira
tions (set out in section A); the reasons why the outcomes were 
achieved; and whether the young person’s SEN profile has altered. 
Before making the decision, local authorities must ensure that they 
have up to date information and assessments regarding the young 
person’s educational needs. The Upper Tribunal stated that:

In deciding whether to cease to maintain an EHC Plan, a local author
ity should ask itself whether a young person would meet the test for 
preparing and maintaining an EHC Plan in 3 the first instance. If the 
answer is ‘yes’, I do not see how a local authority could properly decide 
that it is no longer necessary for an EHC Plan to be maintained.

4.144	 Where a local authority decides that an EHC plan is no longer 
necessary because the outcomes can be achieved through social care 
provision, the Upper Tribunal has emphasised that the social care 
provision needs to be practically available in reality and not merely 
theoretical.143

4.145		  The Upper Tribunal has also held that when deciding whether a 
young person could still benefit from educational provision, that it is 
not necessary for the young person to be working towards any formal 
qualifications; finding that:

For many of those to whom the 2014 Act and Regulations apply, 
attaining any qualifications at all is not an option. That does not mean 
that they do not require, or would not benefit from, special educa
tional provision.144

	 In that case it was accepted by the tribunal that even though ‘further 
achievements may be small’, they would be valuable in the young 
person’s life.

4.146		  If there is a decision to cease to maintain a plan, it must continue 
to be maintained until the end of the period allowed for bringing an 
appeal under section 51 against its decision to cease to maintain the 
plan or until the appeal is finally determined.145

142	 B & M v Cheshire East Council [2018] UKUT 232 (AAC).
143	 Buckinghamshire County Council v SJ [2016] UKUT 0254 (AAC).
144	 Buckinghamshire County Council v SJ [2016] UKUT 0254 (AAC).
145	 CFA 2014 s45(4).
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4.147		  Specific circumstances where a local authority must not cease to 
maintain a plan are set out in regs 29–30 of the SEND Regs 2014. 
The procedure which must be followed in determining whether to 
cease to maintain a plan is mandated by regulation 31. In particular, 
the local authority must:

•	 inform the child’s parent or the young person that it is consider
ing ceasing to maintain the child or young person’s EHC plan;

•	 consult the child’s parent or the young person; and
•	 consult the head teacher, principal or equivalent person at the 

educational institution that is named in the EHC plan.

Reviews

4.148	 CFA 2014 s44 requires local authorities to review EHC plans every 
12 months starting on the date the plan was first made. Regulation 
18 of the SEND Regs 2014 provides further specific circumstances 
where plans must be reviewed.

4.149		  Where a child or young person is within 12 months of a transfer 
between phases of education, the local authority must review and 
amend the plan to include the placement the child or young person 
will attend following transfer no later than:

•	 31 March in the calendar year of the child or young person’s trans
fer from secondary school to a post–16 institution; and

•	 15 February in the calendar year of the child’s transfer in any 
other case.146

4.150	 Where it is proposed that a young person transfers from one post–16 
institution to another post–16 institution at any other time, the local 
authority must review and amend the EHC plan at least five months 
before that transfer takes place so that it names the post–16 institu
tion that the young person will attend following the transfer.147

4.151		  Where a child or young person is due to transfer from a secondary 
school to a post–16 institution on 1 September 2015 the local author
ity must amend and review the EHC plan before 31 May 2015.148

4.152		  Local authorities should consider reviewing an EHC plan for a 
child under five at least every three to six months to ensure that  
the provision continues to be appropriate. Such reviews would be in 

146	 SEND Regs 2014 reg 18(1).
147	 SEND Regs 2014 reg 18(2).
148	 SEND Regs 2014 reg 18(3).
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addition to the annual review and are not subject to the same require
ments regarding invitations and obtaining advice. However, the 
child’s parent must be fully consulted on any proposed changes  
to the EHC plan and made aware of their right to appeal to the 
tribunal – both if they do not agree with the proposed changes and if 
no changes are made.149

4.153		  When undertaking a review of an EHC plan, a local authority 
must:

•	 consult the child and the child’s parent or the young person, and 
take account of their views, wishes and feelings;

•	 consider the child or young person’s progress towards achieving 
the outcomes specified in the EHC plan and whether these 
outcomes remain appropriate for the child or young person; and

•	 consult the school or other institution attended by the child or 
young person.150

4.154	 Where the child or young person attends a school, the local authority 
can require the head teacher or principal of the school to arrange and 
hold the meeting. The local authority can ask a further education 
college to convene the review.151

4.155		  The following persons must be invited to attend with at least two 
weeks’ notice:

•	 the child’s parent or the young person;
•	 the provider of the relevant early years education or the head 

teacher or principal of the school, post–16 or other institution 
attended by the child or young person;

•	 relevant local authority officers in relation to SEN and social care 
functions; and

•	 a health care professional identified by the responsible commis
sioning body to provide advice about health care provision in rela
tion to the child or young person.152

4.156	 The person arranging the review meeting must obtain advice and 
information about the child or young person from the persons 
invited to attend and must circulate it to those persons at least two 
weeks in advance of the review meeting.153

149	 SEND Code, para 9.178.
150	 SEND Regs 2014 reg 19.
151	 SEND Regs 2014 reg 20.
152	 SEND Regs 2014 reg 20(2) and (3).
153	 SEND Regs 2014 reg 20(4).
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4.157		  The child or young person’s progress towards achieving the 
outcomes specified in the EHC plan must be considered at the 
meeting.154 This requirement is particularly important for young 
people aged over 18 as the educational and training outcomes will 
determine whether the EHC plan ceases.

4.158		  When the child or young person is in or beyond Year 9, the review 
meeting must consider what provision is required to assist the child 
or young person in preparation for adulthood and independent 
living.155

4.159		  Following the review, the head teacher or principal of the school 
or educational institution must prepare a written report which sets 
out any recommendations or amendments to be made to the EHC 
plan. The report must include the advice and information obtained 
prior to the annual review.156 The report must be prepared within two 
weeks of the review meeting and sent to everyone who was invited to 
attend/prepared advice.157

4.160		  When the local authority receives the report they must decide 
whether to:

•	 continue to maintain the EHC plan in its current form;
•	 amend it; or
•	 cease to maintain it.158

4.161	 The local authority must notify the child’s parent or the young person 
of their decision within four weeks of the review meeting and, if the 
decision is to continue the plan in its previous form or cease to main
tain it, inform them of:

•	 their right to appeal;
•	 the time limits for doing so; and
•	 information concerning mediation and the availability of disagree

ment resolution services and information and advice.159

4.162	 Where a local authority decides to make amendments following the 
annual review it must:

•	 send the child’s parent or the young person a copy of the EHC 
plan together with a notice specifying the proposed amendments, 

154	 SEND Regs 2014 reg 20(5).
155	 SEND Regs 2014 reg 20(6).
156	 SEND Regs 2014 reg 20(7) and (9).
157	 SEND Regs 2014 reg 20(9).
158	 SEND Regs 2014 reg 20(10).
159	 SEND Regs 2014 reg 20(11).
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together with copies of any evidence which supports those 
amendments;

•	 provide the child’s parent or the young person with notice of their 
right to request that a particular school is or other institution is 
named in the plan;

•	 give them at least 15 days, beginning with the day on which the 
draft plan was served, in which to:
–– make representations about the content of the draft plan;
–– request that a particular school or other institution be named 

in the plan;
–– request a meeting with an officer of the local authority; and
–– advise them where they can find information about the schools 

and colleges.160

4.163	 The local authority must then send the finalised EHC plan to the 
child’s parent or young person, the governing body or principal of the 
school or educational institution and the CCG, as soon as possible 
and in any event within eight weeks of first sending the plan and 
proposed amendments to the parent and notify them of the matters 
specified at para 4.161 above.161

Re-assessments

4.164	 Provided that an assessment has not been undertaken within the 
previous six months, and the local authority considers it is necessary, 
the local authority must carry out a re-assessment of the educational, 
health care and social care needs of a child or young person for whom 
it maintains an EHC plan if a request is made to it by:

•	 the child’s parent or the young person;
•	 governing body, proprietor or principal of the school or institu

tion which the child or young person attends; or
•	 the responsible CCG.162

4.165	 The local authority may also secure a re-assessment of those needs at 
any other time if it thinks it necessary.163

4.166		  The local authority must notify the child’s parent or the young 
person whether or not it is necessary to reassess the child or young 

160	 SEND Regs 2014 reg 22.
161	 SEND Regs 2014 reg 22.
162	 CFA 2014 s44(2) and SEND Regs 2014 reg 24.
163	 CFA 2014 s44(3).
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person within 15 days of receiving the request to re-assess.164 Where 
the local authority does not consider it is necessary to re-assess they 
must notify them of:

•	 their right to appeal;
•	 the time limits for doing so;
•	 information concerning mediation and the availability of disagree

ment resolution services and information and advice.165

4.167	 If, at any time, a local authority proposes to amend an EHC plan, it 
shall proceed as if the proposed amendment were an amendment 
proposed after a review, with parents or young people having the 
same appeal rights and entitlement to notification.166

Personal budgets

4.168	 The SEND Code states at para 9.95 that:
A personal budget is an amount of money identified by the local 
authority to deliver provision set out in an EHC plan where the parent 
or young person is involved in securing that provision.167

	 It can include funding for education, health and social care.
4.169		  The right to a personal budget and right to request a direct 

payment in respect of SEN provision offer opportunities to parents 
and young people to be able to use funding available to access special
ist interventions which may not ordinarily be commissioned or avail
able within local authorities.

4.170		  This is recognised in the SEND Code, which says at para 9.61 
that where a young person or parent is seeking an innovative or 
alternative way to receive their support services – particularly through 
a personal budget, but not exclusively so – then the planning process 
should include the consideration of those solutions with support and 
advice available to assist the parent or young person in deciding how 
best to receive their support.

4.171		  It is therefore important that parents, young people and profes
sionals working with them understand how personal budgets and 
direct payments work, and when they can be accessed.

164	 SEND Regs 2014 reg 25(1).
165	 SEND Regs 2014 reg 25(2).
166	 SEND Regs 2014 reg 28.
167	 CFA 2014 s49(2).
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4.172		  Parents and young people have a right to request a personal 
budget figure be included on the EHC plan.168 There is no right for a 
personal budget or direct payment for education where a child or 
young person does not have an EHC plan.

4.173		  Each local authority must have a policy on personal budgets as 
part of their local offer which should include:

•	 a description of the services across education, health and social 
care that currently lend themselves to the use of personal budgets;

•	 how that funding will be made available;
•	 clear and simple statements of eligibility criteria and the decision-

making processes.169

4.174	 The local authority is not required to prepare a personal budget for 
special educational provision which is secured by the local authority 
under an arrangement with a third party (such as the NHS) where 
the local authority pays an aggregate sum for the provision and a 
notional amount for that child’s particular provision cannot be disag
gregated without having an adverse impact on other services or if it 
would not be an efficient use of the local authority’s resources.170 
This amendment appears to have been made to alleviate local author
ity concerns about the burden of having to prepare a personal budget 
in such cases.

4.175		  A request for a personal budget can be made at any time during 
the EHC needs assessment process or when a draft EHC plan is 
prepared.171

4.176		  There are four ways in which a personal budget can be delivered:

1)	 direct payments – where individuals receive the cash to contract, 
purchase and manage services themselves;

2)	 an arrangement – whereby the local authority, school or college 
holds the funds and commissions the support specified in the 
plan (these are sometimes called notional budgets);

3)	 third party arrangements – where funds (direct payments) are paid 
to and managed by an individual or organisation on behalf of the 
child’s parent or the young person;

4)	 a combination of the above.172

168	 CFA 2014 s49(1).
169	 SEND Code, para 9.96.
170	 Special Educational Needs (Personal Budgets) Regulations 2014 SI No 1652 

reg 4A.
171	 Special Educational Needs (Personal Budgets) Regulations 2014 reg 4(1).
172	 SEND Code, para 9.101.
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4.177	 The first step in setting a personal budget figure is for the local 
authority to provide an indication of the level of funding required. 
This is called an ‘indicative budget’ or ‘indicative figure’. It can be 
calculated through a resource allocation scheme or banded funding 
system but this should only be a starting point and local authorities 
should be clear that any figure discussed at this stage an indicative 
amount only.173

4.178		  The final allocation of funding budget must be sufficient to secure 
the agreed provision specified in the EHC plan and must be set out 
as part of that provision.174

4.179		  Local authorities must consider each request for a personal 
budget on its own individual merits. If a local authority is unable to 
identify a sum of money for a particular provision they should inform 
the child’s parent or young person of the reasons.175

4.180		  The SEND Code states at para 9.106 that demand from parents 
and young people for funds that cannot, at present, be disaggregated 
should inform joint commissioning arrangements for greater choice 
and control.

Direct payments for SEN provision

4.181	 As explained above, one of the ways in which funding from a personal 
budget can be accessed is through a ‘direct payment’. A direct 
payment is a cash payment made by the local authority to the child’s 
parent or young person to contract, purchase and manage services 
themselves.

4.182		  A local authority may only make direct payments where they are 
satisfied that:

•	 the recipient will use them to secure the agreed provision in an 
appropriate way;

•	 where the recipient is the child’s parent or a nominee, that person 
will act in the best interests of the child or the young person when 
securing the proposed agreed provision;

•	 the direct payments will not have an adverse impact on other 
services which the local authority provides or arranges for chil

173	 See by close analogy R (KM) v Cambridgshire CC [2012] UKSC 23; (2012) 15 
CCLR 374, discussed at para 3.107.

174	 SEND Code, para 9.102.
175	 SEND Code, para 9.106.
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dren and young people with an EHC plan which the authority 
maintains; and

•	 securing the proposed agreed provision by direct payments is an 
efficient use of the authority’s resources. This means in practice a 
local authority will only agree to make direct payment for special 
educational provision where it will not cost them anymore than if 
they provided the provision themselves or through their existing 
contracting arrangements.176

4.183	 Where a direct payment is proposed for special educational provi
sion, the early years setting, school or college must agree to a direct 
payment being used before it can go ahead.177

Children and young people in custody

4.184	 Sections 70–75 of the CFA 2014 apply the scheme in a modified 
form to children and young people in custody up to the age of 18. 
This is an extremely important development given the widespread 
acknowledgment that outcomes for this group are even worse than 
those for other children and young people with SEN.

4.185		  The SEND Code addresses these provisions at paras 10.60–10.150. 
Practice guidance is also available from the Council for Disabled 
Children.178

4.186		  The central requirement of the scheme for detained children and 
young people are as follows:

•	 Local authorities must not cease an EHC plan when a child or 
young person enters custody. They must keep it while the detained 
person is detained and maintain and review it when the detained 
person is released.

•	 If a detained person has an EHC plan before being detained (or 
one is completed while the detained person is in the relevant 
youth accommodation) the local authority must arrange appropri
ate special educational provision for the detained person while he 
or she is detained.

176	 Special Educational Needs (Personal Budgets) Regulations 2014 reg 6(1).
177	 Special Educational Needs (Personal Budgets) Regulations 2014 reg 9.
178	 Council for Disabled Children, Children and Families Act 2014: Children and 

young people with SEN in youth custody, Implementation Support Materials, 
March 2015.
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•	 If it is not practicable to arrange the provision specified in the 
EHC plan, provision corresponding as closely as possible to that 
in the EHC plan must be arranged.

•	 Where a detained person does not have an EHC plan, the appro
priate person179 or the person in charge of the relevant youth 
accommodation can request an assessment of the detained 
person’s post-detention EHC needs from the ‘home’ local author
ity. When considering a request the local authority must consult 
the appropriate person and the person in charge of the relevant 
youth accommodation. There is a right to appeal to the tribunal 
for the appropriate person.

•	 The local authority must secure an assessment of post-detention 
needs if the detained person has or may have SEN and it may be 
necessary for special educational provision to be made in accord
ance with an EHC plan on the person’s release from detention.

•	 Advice and information must be sought from the usual range of 
sources as part of the assessment process – see para 4.95 above.

•	 The standard 20-week timescale for the completion of the EHC 
planning process applies – see para 4.104 above.

•	 Anyone else, including YOTs and education providers in custody, 
has a right to bring the detained person to the notice of the local 
authority as someone who may have SEN and the local authority 
must consider whether an assessment of the person’s post-
detention EHC needs is necessary.

•	 The local authority must promote the fulfilment of the detained 
person’s learning potential while the person is in custody and on 
his or her release, whether the person has an EHC plan or not.

•	 The duties in the CFA 2014 no longer apply once a young person 
is transferred to the adult secure estate.

Residential and out-of-authority placements

4.187	 Children with complex needs may at some stage require residential 
schooling – whether as a result of the complexity of their needs, 
family breakdown or indeed a combination of the two. When consid
ering whether an educational need for a residential school placement 
arises, the question asked is often whether the child needs a ‘waking 
day’ curriculum, and there are a number of court and tribunal 

179	 The detained person’s parent, where the detained person is a child, or the 
young person, where the detained person is a young person.
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decisions under the old SEN scheme addressed to this question. 
However, the joined-up approach across education, health and social 
care which is supposed to be at the heart of the new scheme, includ
ing the National Trial (see para 4.246 below) should reduce the tend
ency to focus on children’s needs in silos. In practice an argument 
for residential schooling which has tended to gain more support in 
tribunal appeals is that there is no local provision that can meet the 
child’s needs.

4.188		  Where there is social care input into a residential school place
ment, it is likely that it will be made under CA 1989 s20 and the child 
will become ‘looked after’.180 In other cases where a child is placed in 
a residential special school with the intention that he or she should 
remain there for longer than three months, the Director of Children’s 
Services must be notified.181 The Director must then ‘take such steps 
as are reasonably practicable to enable them to determine whether 
the child’s welfare is adequately safeguarded and promoted’ and 
consider whether to exercise any of their functions under the 
Children Act 1989 in relation to that child.182

4.189		  Some independent residential school placements will include 
elements of healthcare provision within its costs. In these cases, the 
local authority is neither obliged nor able to fund the healthcare 
provision even where that provision is ‘essential for [the child] to be 
educated’ and funding for the healthcare elements will need to be 
sought from the responsible CCG.183 The ‘National Trial’ referred to 
at para 4.187 above will mean that the tribunal will now have the 
power to make recommendations to a CCG about the funding of the 
element of provision, albeit the Upper Tribunal has emphasised (in 
refusing to allow a CCG to be joined as a party to an appeal which 
concerned healthcare provision in a young person’s EHC plan) that 
tribunal recommendations on healthcare provision do not create any 
substantive legal obligations for CCGs.184

4.190		  Many children in residential schools will be placed out of their 
‘home’ authority. Other disabled children will be placed out of author
ity either as a result of family breakdown or to meet their social care 

180	 R (O) v East Riding of Yorkshire CC [2011] EWCA Civ 196. See chapter 3 at 
para 3.145 for the consequence of ‘looked after’ status.

181	 CA 1989 s85. See further chapter 3 at para 3.149.
182	 CA 1989 s85(4).
183	 East Sussex CC v KS (SEN) [2017] UKUT 273 (AAC).
184	 NHS West Berkshire Clinical Commissioning Group v The First-tier Tribunal 

(Health, Education and Social Care Chamber) (interested parties: (1) AM; (2) 
MA; (3) Westminster City Council) [2019] UKUT 44 (AAC).
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needs. Responsibility for meeting these children’s SEN remains with 
the authority where they are ordinarily resident. So if a child moves 
to a settled placement with foster parents, then the responsibility for 
the child’s SEN moves to the local authority in whose area the foster 
parents live.

4.191		  Regulation 15 of the SEND Regs 2014 makes provision for the 
transfer of responsibility for EHC plans where a child or young 
person moves between local authorities.

School attendance

4.192	 Education Act 1996 s7 places a duty on parents to ensure that children 
of compulsory school age receive suitable education either by regular 
attendance at school, alternative provision or otherwise (at home).

4.193		  The statutory guidance relating to parental responsibility for 
attendance185 states that:

Local authorities and all schools have legal powers to use parenting 
contracts, parenting orders and penalty notices to address poor attend
ance and behaviour in school. In addition to using these powers, local 
authorities and schools can develop other practices to improve 
attendance.

4.194	 Penalty notices are fines imposed on parents as an alternative to 
prosecution where a child’s absence has not been authorised. The 
scheme is governed by the Education (Penalty Notices) (England) 
Regulations 2007186 which requires each local authority to have its 
own Code of Conduct.

4.195		  Parents can in some circumstances be prosecuted for failing to 
secure the regular attendance of their children at school.187 However, 
the High Court has held188 that there will be a defence if there is 
‘reasonable justification’ for the failure. Although the burden will be 
on the parent to prove that their child was prevented from attending 
due to sickness or other avoidable cause, written medical evidence is 
not essential and parental evidence can be sufficient.

4.196		  The Department for Education has also published guidance for 
schools and local authorities on pupil registers and absence and 

185	 Department for Education ‘School attendance parental responsibility 
measures – Statutory guidance for local authorities, school leaders, school 
staff, governing bodies and the police’ January 2015.

186	 SI No 1867.
187	 Education Act 1996 s444(1).
188	 East Sussex CC v Sussex Central Area Justices [2019] EWHC 164 (Admin).
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attendance codes.189 In relation to children out of school due to 
illness, the guidance makes clear that parents should only be asked 
for medical evidence to support illness where there is a genuine 
cause for concern about the veracity of an illness and that schools are 
advised not to request medical evidence unnecessarily.

Elective home education

4.197	 Parents retain a legal right under Education Act 1996 s7 to choose to 
educate their children at home for either some or part of their total 
education at school as long as children of compulsory school age 
receive efficient full-time education suitable to meet their needs. It 
should be made clear that this is different to situations where a child 
is unable to attend school for example through reasons of illness or 
where ‘education otherwise than at school’ is considered by the local 
authority to be appropriate (see para 4.201 below).

4.198		  The Department for Education has published new guidance for 
both parents and local authorities on ‘Elective home education’ in 
April 2019 which sets out the requirements on parents when deliver
ing a full time suitable education at home and the responsibilities on 
local authorities.

4.199		  The SEND Code provides guidance on the considerations for chil
dren with SEN who are being educated at home at paras 10.30–10.38. 
The Code emphasises that:

•	 Home education must be suitable to the child’s age, ability, 
aptitude and SEN.

•	 Local authorities should work in partnership with, and support, 
parents to ensure that the SEN of these children are met where 
the local authority already knows the children have SEN or the 
parents have drawn the children’s special needs to the authority’s 
attention.

•	 Local authorities should fund the SEN needs of home-educated 
children where it is appropriate to do so.190

189	 Department for Education, School attendance Guidance for maintained 
schools, academies, independent schools and local authorities (July 2019).

190	 The Code notes at para 10.30 that ‘The high needs block of the Dedicated 
Schools Grant is intended to fund provision for all relevant children and 
young people in the authority’s area, including home-educated children’. See 
further the Department for Education’s undated document ‘Revised Funding 
Guidance for Local Authorities on Home Educated Children’.
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•	 In cases where local authorities and parents agree that home 
education is the right provision for a child or young person with 
an EHC plan, the plan should make clear that the child or young 
person will be educated at home. If it does then under CFA 2014 
s42(2) the local authority must arrange the special educational 
provision set out in the plan, working with the parents.

•	 In cases where the EHC plan gives the name of a school or type 
of school where the child will be educated and the parents decide 
to educate at home, the local authority is not under a duty to make 
the special educational provision set out in the plan provided it is 
satisfied that the arrangements made by the parents are suitable. 
The local authority must review the plan annually to assure itself 
that the provision set out in it continues to be appropriate and that 
the child’s SEN continue to be met.

•	 Where a child or young person is a registered pupil and the parent 
decides to home educate, the parent must notify the school in 
writing that the child or young person is receiving education 
otherwise than at school and the school must then remove the 
pupil’s name from the admission register.

•	 The local authority is required to intervene through the school 
attendance order framework ‘if it appears . . . that a child of 
compulsory school age is not receiving suitable education’.

4.200	 Importantly, the SEND Code notes at para 10.34 that:
Local authorities do not have the right of entry to the family home to 
check that the provision being made by the parents is appropriate and 
may only enter the home at the invitation of the parents. Parents 
should be encouraged to see this process as part of the authority’s 
overall approach to home education of pupils with SEN, including 
the provision of appropriate support, rather than an attempt to under
mine the parents’ right to home educate.

Education otherwise than at school

4.201	 Education otherwise than at school includes all forms of education 
that can take place outside of the formal registered school environ
ment. It can include home education and ‘alternative education 
provision’.

4.202		  The power for local authorities to arrange for special educational 
provision to be made otherwise than at school or college is contained 
in CFA 2014 s61. The local authority must be satisfied that ‘it would 
be inappropriate for the provision to be made in a school or post–16 
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institution or at such a place’.191 Before reaching its decision, the local 
authority must consult the parent or young person.192 The local 
authority may decide to arrange part of the provision otherwise than 
at school – for example, it may be appropriate for certain therapies to 
be provided in another setting while the remainder of the special 
educational provision is made at school.

4.203		  In deciding whether it would be inappropriate for a child to be 
educated in school, the local authority must consider all of the 
circumstances, including that a child’s school related anxiety may 
local authority for it to be ‘inappropriate’ for provision to be made at 
school.193

4.204		  For children with an EHC plan, case-law194 has confirmed that 
‘education otherwise than in a school’ cannot be specified in section I 
of an EHC plan. However, the Upper Tribunal has held195 that section 
F of an EHC plan can set out required special educational provision 
to reflect that, in an appropriate case, provision for education other
wise than in a school might be made. In these cases, the EHC plan 
needs to be framed either a) with the ultimate aim of making it appro
priate for a child to attend a school or b) as part of an education 
package which includes elements of attending a school.

Duties to children who are without education 
(Education Act 1996 s19)

4.205	 Any child (regardless of disability or SEN) who is out of the education 
system for any reason is owed the duty in Education Act 1996 s19 by 
their local authority. This duty is to ‘make arrangements for the provi
sion of suitable education at school or otherwise’ for such a child. 
‘Suitable education’ means ‘efficient education suitable to his age, 
ability and aptitude and to any special educational needs he may have’.196 
As a consequence, a failure to provide adequate home tuition while a 
child is not in mainstream schooling will be maladministration.197

191	 CFA 2014 s61(2).
192	 CFA 2014 s61(3).
193	 M v Hertfordshire CC [2019] UKUT 37 (AAC).
194	 East Sussex CC v TW [2016] UKUT 528 (AAC).
195	 M & M v West Sussex County Council (SEN) [2018] UKUT 347 (AAC).
196	 Education Act 1996 s19(6).
197	 See, for example, Local Government Ombudsman’s Digest of Cases 

(Education) 2007/08, Report 05A15425 5192, where it was recommended that 
compensation of £7,000 be paid for the failure of support.
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4.206		  Given the number of children with SEN who are, for one reason 
or another ‘out of the education system’ it is of no surprise that there 
has been considerable attention as to the nature, extent and enforce
ability of the section 19 duty on local authorities. Any failure to 
comply with the section 19 duty will generally need to be remedied 
through judicial review, given the urgency of getting the child back 
into education. The nature of the section 19 duty has been clarified by 
a number of court and local government ombudsman decisions. 
These have established in particular that local authorities cannot 
plead a ‘shortage of resources’ as a reason for not making suitable 
arrangements for disabled children in such cases. More importantly 
still, in the landmark case of Tandy,198 the House of Lords held that 
the duty under the Education Act 1996 s19 is owed to each individual 
child who falls within the definition in the section and that ‘suitable 
education’ must be determined purely by educational considerations, 
disregarding any resource constraints a local authority may face.

4.207		  The Department for Education has issued statutory guidance on 
‘alternative provision’ for children who are out of school.199 The first 
three key points made in this guidance are as follows:

1)	 Local authorities are responsible for arranging suitable education 
for permanently excluded pupils,200 and for other pupils who – 
because of illness or other reasons – would not receive suitable 
education without such arrangements being made.

2)	 Governing bodies of schools are responsible for arranging suit
able full-time education from the sixth day of a fixed period 
exclusion.

3)	 Schools may also direct pupils off-site for education, to help 
improve their behaviour.

4.208	 The guidance goes on to state that:
While there is no statutory requirement as to when suitable full-time 
education should begin for pupils placed in alternative provision for 
reasons other than exclusion, local authorities should ensure that 
such pupils are placed as quickly as possible.201

198	 R v East Sussex CC ex p Tandy [1998] AC 714; (1997–98) 1 CCLR 352.
199	 Department for Education, Alternative Provision: Statutory guidance for local 

authorities, January 2013.
200	 See para 4.216 below in relation to school exclusions.
201	 Department for Education, Alternative Provision: Statutory guidance for local 

authorities, January 2013, para 2.
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4.209	 Further advice has been given by government on ‘Ensuring a good 
education for children who cannot attend school because of health 
needs’.202 The key points in this guidance are as follows:

Local authorities must:

•	 Arrange suitable full-time education (or as much education as the 
child’s health condition allows) for children of compulsory school 
age who, because of illness, would otherwise not receive suitable 
education.

Local authorities should:

•	 Provide such education as soon as it is clear that the child will be 
away from school for 15 days or more, whether consecutive or 
cumulative. They should liaise with appropriate medical profes
sionals to ensure minimal delay in arranging appropriate provi
sion for the child.

•	 Ensure that the education children receive is of good quality . . . 
allows them to take appropriate qualifications, prevents them 
from slipping behind their peers in school and allows them to 
reintegrate successfully back into school as soon as possible.

•	 Address the needs of individual children in arranging provision. 
‘Hard and fast’ rules are inappropriate: they may limit the offer of 
education to children with a given condition and prevent their 
access to the right level of educational support which they are well 
enough to receive. Strict rules that limit the offer of education a 
child receives may also breach statutory requirements.

Local authorities should not:

•	 Have processes or policies in place which prevent a child from 
getting the right type of provision and a good education.

•	 Withhold or reduce the provision, or type of provision, for a child 
because of how much it will cost (meeting the child’s needs and 
providing a good education must be the determining factors).

•	 Have policies based upon the percentage of time a child is able to 
attend school rather than whether the child is receiving a suitable 
education during that attendance.

•	 Have lists of health conditions which dictate whether or not they 
will arrange education for children or inflexible policies which 

202	 Department for Education, Ensuring a good education for children who cannot 
attend school because of health needs: Statutory guidance for local authorities, 
January 2013.
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result in children going without suitable full-time education (or 
as much education as their health condition allows them to parti
cipate in).

4.210	 Many disabled children are failed by their schools either due to bully
ing or due to the inability of the school to provide suitable education. 
On occasions this results in their parents withdrawing them and 
subsequently making a complaint to the courts or local government 
ombudsmen. In R (G) v Westminster CC,203 however, the Court of 
Appeal held that a father had not acted reasonably in withdrawing 
his son from school on the grounds he was being bullied when the 
school was taking reasonable steps to address his bullying. The court 
did hold that where a child was not receiving suitable education and 
there was no suitable education available that was reasonably practic
able for the child, the authority would be in breach of Education Act 
1996 s19.204

4.211		  The ombudsman has, however, held in a different case that 
parents acted reasonably in removing their son from a school (and 
educating him at home) when the local authority and the school had 
comprehensively failed to comply with his statement of SEN, and 
indeed their associated SEN obligations under the Education Act 
1996.205 Likewise in a 2007 complaint the local government ombuds
man considered that a mother’s removal of her disabled son due to 
bullying was not unreasonable, given the local authority’s maladmin
istration in failing to use its mediation process to help to address the 
bullying and its failure to provide assistance to reintroduce child to 
his school or to find an alternative.206

4.212		  The Education Act 1996 s19 duty has been considered by the 
High Court in cases involving children with SEN. In R (B) v Barnet 
LBC,207 the court held that it was not reasonably practicable for a 
child to attend a school which the head-teacher had said was unsuit
able for her and as such there had been a breach of the section 19 
duty. In a case such as this, there is then a duty on the local authority 
to make alternative provision which the court enforced in relation to 
B by way of a mandatory order. By contrast, in R (HR) v Medway 

203	 [2004] EWCA Civ 45; [2004] 1 WLR 1113.
204	 Judgment at [46].
205	 Local Government Ombudsman’s Digest of Cases (Education) 2003/04, Report 

02/A/13068.
206	 Local Government Ombudsman’s Digest of Cases (Education) 2006/07, Report 

05/B/11513.
207	 [2009] EWHC 2842 (Admin); (2009) 12 CCLR 679.
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Council,208 the court approved the Barnet case but held that on the 
facts, the local authority had discharged its section 19 duty by offer
ing a placement in a hospital special school, even though an inde
pendent educational psychologist has said that this school was not 
suitable for HR. This was essentially because it was not sufficiently 
obvious that the school was unsuitable, given the local authority’s 
evidence to the contrary. These two cases together suggest that even 
where a disabled child is out of school for a significant period the 
administrative court will only intervene when it is obvious that the 
local authority has not offered ‘suitable’ education, particularly if 
there is an ongoing tribunal appeal pending (as there was in relation 
to both B and HR).

School admissions

4.213	 Children with SEN but without an EHC plan must apply for school 
admission in the usual way. This means that parents will need to 
address the relevant over-subscription criteria for schools where the 
demand for places exceeds the available supply. In most cases this 
means that preference is given to children living nearer the school, 
unless the child is adopted or looked after by the local authority or 
has a sibling at the school or there is an exceptional medical or social 
need for them to attend the particular school.

4.214		  Parents can appeal to the independent Review Panel (IRP) 
responsible for their particular admissions authority (usually the 
local authority) if they disagree with a school admissions decision. 
These appeals and the prior decision making by the local authority 
are regulated by two Codes of Practice, issued under School Standards 
and Framework Act 1998 s84.209 Relevant bodies including admis
sions authorities and IAPs must ‘act in accordance’ with the codes.210

4.215		  The Council for Disabled Children has published a briefing note 
on ‘School admissions, children and young people with disabilities 
or special educational needs’, which provides a useful summary of 

208	 [2010] EWHC 731 (Admin).
209	 Department for Education, School Admissions Code: Statutory guidance for 

admission authorities, governing bodies, local authorities, schools adjudicators and 
admission appeals panels, December 2014; Department for Education, School 
Admission Appeals Code: Statutory guidance for school leaders, governing bodies 
and local authorities, February 2012.

210	 School Standards and Framework Act 1998 s84(3).
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the difference admissions arrangements which apply in different 
circumstances.

Exclusions from school and colleges

4.216	 Pupils with identified SEN accounted for around half of all perman
ent exclusions (46.7 per cent) and fixed period exclusions (44.9 per 
cent). Pupils with an EHC plan or with a statement of SEN had the 
highest fixed period exclusion rate at 15.93 per cent – over five times 
higher than pupils with no SEN.211 Exclusion, particularly for disabled 
children and children with SEN, should be regarded as ‘a remedy of 
last resort’.212 This is reinforced (although perhaps not as strongly as 
previously) in the regulations213 and statutory exclusions guidance for 
schools in England.214 In particular, the guidance states that:

•	 head teachers215 should, as far as possible, avoid excluding 
permanently any child with a statement of SEN or a looked after 
child (para 22);216

•	 where a school has concerns about the behaviour, or risk of exclu
sion, of a child with additional needs a pupil with a statement of 
SEN or a looked after child, it should, in partnership with others 
(including the local authority as necessary) consider what additional 
support or alternative placement may be required (para 24); and

•	 early intervention to address underlying causes of disruptive 
behaviour should include an assessment of whether appropriate 
provision is in place to support any SEN or disability that a pupil 
may have (para 18).

4.217	 At para 15, the guidance states that a decision to exclude a pupil 
permanently should only be taken in response to serious or persist

211	 DFE National Statistics – Permanent and Fixed Period Exclusions in England: 
2016–2017.

212	 Department of Education Guidance, ‘Exclusion from maintained schools, 
academies and pupil referral units in England: Statutory guidance for those 
with legal responsibilities in relation to exclusion’ (September 2017).

213	 School Discipline (Pupil Exclusions and Reviews) (England) Regulations 2012 
SI No 1033.

214	 Department of Education Guidance, ‘Exclusion from maintained schools, 
academies and pupil referral units in England: Statutory guidance for those 
with legal responsibilities in relation to exclusion’ (September 2017).

215	 The term ‘Headteacher’ in the guidance and in this section applies also to a 
teacher in charge of a pupil referral unit and to a principal of an academy.

216	 This must now be read as including a child with an EHC plan.
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ent breaches of the school’s behaviour policy and where allowing the 
pupil to remain in school would seriously harm the education or 
welfare of the pupil or others in the school. By using the word ‘only’, 
the guidance creates a discrete and exclusive test for when a perman
ent exclusion is a justified and a lawful response. When asking 
whether the pupil acted as alleged, the standard of proof is the 
balance of probabilities and this means whether something is ‘more 
likely than not’ to have occurred.217

4.218		  The guidance recognises (at para 22) that pupils with statements 
of SEN and looked after children are particularly vulnerable to the 
impacts of exclusion as well as having disproportionately high rates 
of exclusion. As such, it is essential that schools and local authorities 
comply with the guidance in relation to children with SEN and 
looked after children who are at risk of exclusion or who have been 
excluded.

4.219		  For both fixed period and permanent exclusions, there is a duty to 
provide alternative education for the pupil from the sixth day of the 
exclusion. For a child with a statement of SEN or EHC plan, the  
local authority must identify an appropriate full-time placement in 
consultation with the child’s parents who retain the right to express a 
preference for a school they wish their child to attend or make repres
entations for a placement in any other school (para 45).

4.220		  Notwithstanding these time-specific duties, it has been and is still 
all too often the case that provision of education for excluded chil
dren is inadequate. A 2004 local government ombudsman report,218 
for example, concerned a child who was excluded for violent and 
disruptive behaviour while the local authority was in the process of 
assessing his SEN. He was out of school for over a year. For the first 
half term no education was provided, and after this he received 
tuition which varied between six and 12 hours a week. In the ombuds
man’s opinion, this was grossly inadequate and could not be described 
as ‘suitable education’.

217	 Re B (Children) (Sexual Abuse: Standard of Proof) [2009] 1 AC 11.
218	 Local Government Ombudsman’s Digest of Cases (Education) 2003/04, Report 

01/B/6663, where it was recommended that compensation of over £2,000 be 
paid for the failure of support. See also the Digest of Cases (Education) 
2007/08, Report 06C06190, which concerned the exclusion (for behavioural 
reasons) from a mainstream school of a young person with a statement of 
SEN. The ombudsman found there to be maladministration, not least because 
requests for a reassessment of his needs were ignored by the local authority 
because he was approaching Year 11. The ombudsman also noted the failure 
of the local authority to have regard to the likelihood that these facts engaged 
its general duties under the Disability Discrimination Act 1995.
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4.221		  A similar finding emerges from a 2010 report,219 which concerned 
a six-month exclusion of a child who had mental health difficulties 
(and for whom an application for a statement of SEN was then 
made). The ombudsman found that during the exclusion period the 
education provided ‘was well below the requirements of the statutory 
guidance’, and observed (para 30):

According to section 19 of the Education Act 1996, the Council was 
responsible for this once it became impossible for [the child] to attend 
School A. . . . Therefore, it is not sufficient for the Council to say that 
[she] remained on the school roll and so the local authority was not 
responsible for her education. That fails to reflect the reality of the 
situation: that the school had become unsuitable for [her] and it was 
impossible for her to attend. Accordingly, the Council was respons
ible for arranging suitable educational provision.

4.222	 The school’s governing body must consider the reinstatement of 
an excluded pupil within 15 school days of receiving notice of  
an exclusion which brings the pupil’s total number of excluded days 
to more than 15 in a term; or of a permanent exclusion; or of any 
exclusion which would result in a pupil missing a public examina
tion or a national curriculum test. Parents of children who are 
permanently excluded (and excluded pupils aged 18 or over) can ask 
for the governing body’s decision to be reviewed by an independent 
review panel (IRP). The time limits are set out in paras 72 and 84  
of the statutory guidance. There is also a right to make a claim  
under the Equality Act 2010 to the First-tier Tribunal (Special 
Educational Needs and Disability) if parents believe the permanent 
exclusion was the result of disability discrimination. This appeal 
right also exists for fixed term exclusions. The tribunal has issued 
guidance on how to bring a disability discrimination claim in light of 
the changes.220

4.223		  In their application for an IRP hearing, parents have a right to 
request that the local authority/academy trust appoints and pays for 
an SEN expert (para 117), regardless of whether or not the school 
recognises that their child has SEN (para 119). The statutory guid
ance sets out the nature of the SEN expert’s role as ‘analogous to an 
expert witness, providing impartial advice to the panel on how special 
educational needs might be relevant to the exclusion’ (para 155). The 
focus of their advice should be on ‘whether the school’s policies 

219	 Complaint no 07/A/14912 against Barnet LBC, 19 April 2010.
220	 HM Courts and Tribunals Service, How to claim against disability 

discrimination in schools – a guide for parents, 2013.
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which relate to SEN, or the application of these policies in relation to 
the excluded pupil, were legal, reasonable and procedurally fair’ (para 
156) and if a school does not recognise the pupils has SEN, also 
address this issue (para 157). The panel members should apply the 
tests of illegality, irrationality and procedural impropriety in relation 
to the decision to exclude (para 148).

4.224		  Unlike an IAP under the previous scheme, an IRP can only 
uphold the exclusion decision, recommend that the governing body 
reconsiders their decision or quash the decision if it considers it  
was flawed when considered in the light of judicial review principles 
and direct that the governing body considers the exclusion again. 
However, it cannot direct reinstatement, be this immediate or at 
some later date. If the IRP directs a governing body to reconsider its 
decision and the governing body does not offer to reinstate a pupil, 
the IRP can order a readjustment of the school’s budget (or payment 
in the case of an academy) so that money follows the excluded pupil; 
a panel does not have this power where it has only made a recom
mendation. The main power in relation to exclusions therefore now 
vests in the school rather than in an independent body, which is a 
concerning development for excluded pupils. However, if a parent 
brings a claim of disability discrimination in relation to the perman
ent exclusion, the tribunal will expedite the timetable (unless the 
exclusion is being considered by an IRP) so that a decision can be 
reached in no more than six weeks; if successful, the tribunal can 
order reinstatement.

4.225		  An example of an IAP (the forerunner to the IRP) considering 
proportionality is found in W v Bexley LBC Independent Appeal 
Panel,221 a case in which the IAP accepted the school’s evidence that 
W had cut another student’s folder with a knife and sliced this 
student’s shirt with the knife while the student was wearing it. 
However, despite making this finding, the IAP concluded that 
permanent exclusion was a disproportionate response and that a 
fixed-term exclusion would have been more appropriate. As the IAP 
had no power to order a fixed-term exclusion, reinstatement was 
ordered.

221	 [2008] EWHC 758 (Admin).
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School and college transport

4.236	 The statutory provisions in relation to school transport in England 
are found in Education Act 1996 ss508A–509A. The school transport 
duties on local authorities in England are further explained in the 
relevant guidance.222 There is separate guidance for post–16 trans
port which covers provision of transport to post–16 education and 
training for young people of sixth form age and the provision of 
transport to post–19 education and training for those aged 19–25 and 
for whom an EHC plan is maintained.223

4.227		  Under section 508B, local authorities must arrange free suitable 
home-to-school travel arrangements for ‘eligible’ children of compuls
ory school age for whom no, or no suitable, free travel arrangements 
have been provided. Eligibility is generally determined by distance 
from school. However, other groups of children can also be ‘eligible’, 
including here children with SEN, a disability or mobility problems 
who as a result of their difficulties cannot reasonably be expected to 
walk to school.224

4.228		  Where a parent chooses to send his or her child to a school which 
is not the nearest appropriate school and is not named as the ‘appro
priate school’ in the child’s EHC plan, the local authority may choose 
not to provide assistance with transport. This will arise where the 
local authority has made suitable arrangements for the child to 
become a registered pupil at a school nearer to his home.225 Local 
authorities should not, therefore, adopt general transport policies 
that seek to limit the schools for which parents of children with EHC 
plans may express a preference if free transport is to be provided. In 
most cases local authorities will have clear general policies relating to 
transport for children with EHC plans; these should be made avail
able to parents and more often than not are well publicised on local 
authority websites.

4.229		  However, it is acceptable for the local authority to name the school 
preferred by the child’s parents in the EHC plan on condition that 
the parents agree to meet all of or part of the transport costs, so long 
as there is a nearer school which is held to be suitable. If there is no 

222	 Department for Education, Home to school travel and transport guidance: 
Statutory guidance for local authorities, July 2014.

223	 Department for Education, Post–16 transport to education and training: 
Statutory guidance for local authorities, January 2019.

224	 Education Act 1996 Sch 35 para 2.
225	 Education Act 1996 Sch 35B, para 2(c). Such children will therefore not be 

‘eligible’ children for the purposes of section 508B.
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nearer suitable school the local authority is likely to owe the section 
508B duty to arrange free, suitable transport.

4.230		  The Upper Tribunal has held that generally school transport 
cannot be considered to be a ‘special educational need’ or ‘special 
educational provision’ and therefore cannot be included in the EHC 
plan. Ordinarily, the tribunal does not have jurisdiction to resolve 
transport disputes and if a parent or young person wishes to chal
lenge a decision regarding school transport then the appropriate 
legal remedy is through the statutory appeals process and judicial 
review.226 However, there is no rule that school transport may never 
be considered to be special educational provision and the Upper 
Tribunal has held that it can be included in section F of the EHC 
plan where the transport itself fulfils some education or training 
function.

4.231		  Home-to-school transport should not cause the child undue 
stress, strain or difficulty that would prevent the child benefiting 
from the education the school has to offer. The statutory guidance 
states that: ‘For arrangements to be suitable, they must also be safe 
and reasonably stress free, to enable the child to arrive at school ready 
for a day of study’.227 Proper safeguarding procedures should be in 
place in relation to drivers and escorts.

4.232		  If a child is not eligible for free home-to-school transport, the local 
authority may still make transport arrangements for the child.228 
This includes children who are older or younger than compulsory 
school age. Such arrangements do not have to be free of charge, but 
whether or not there will be a charge should be made clear in the 
authority’s school travel policy. Local authorities may put in place 
school travel schemes in which case different rules in relation to 
eligibility for free home to school transport will apply.

4.233		  Local authorities are under a duty to publish a post–16 Transport 
Policy Statement.229 The statutory guidance contains an example 
Local Authority Post–16 Transport policy template.230 This must 

226	 Staffordshire County Council v JM [2016] UKUT 0246 (AAC).
227	 Department for Education, Home to school travel and transport guidance: 

Statutory guidance for local authorities, July 2014 para 35.
228	 See Education Act 1996 s508C. Guidance on the exercise of the section 508C 

power is given in Department for Education, Home to school travel and 
transport guidance: Statutory guidance for local authorities, July 2014 at paras 
36 and 37.

229	 Education Act 1996 s509AA.
230	 Department for Education, Home to school travel and transport guidance: 

Statutory guidance for local authorities, January 2019, Annex B.
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include specific provision for disabled learners.231 In particular, it 
must:

. . . specify arrangements for persons with learning difficulties or 
disabilities receiving education or training at establishments other 
than schools maintained by the authority which are no less favourable 
than arrangements specified for pupils of the same age with learning 
difficulties or disabilities attending such schools.232

	 The relevant statutory guidance expressly states that the overall 
intention of the 16 to 18 transport duty is to ‘ensure that learners of 
sixth form age are able to access the education and training of their 
choice; and ensure that, if support for access is required, that this will 
be assessed and provided where necessary’.233

4.234		  Education Act 1996 ss508F–508H provide additional duties in 
relation to adult learners. Essentially, section 508F states that the 
local authorities should provide transport in order to facilitate the 
attendance of adults at further education or higher education institu
tions. They should also facilitate the attendance of an adult for whom 
an EHC plan is maintained. Any transport provided under section 
508F should be provided free of charge.234 This means that for many 
disabled young people the only ages at which they can be charged for 
school or college transport will be 16 and 17, ie when they are no 
longer ‘eligible’ children for the purposes of section 508B and before 
the adult transport duty under section 508F applies to them.

4.235		  Disputes in relation to school transport will generally be resolved 
by local education transport panels, such panels being required to act 
fairly and to take into account any educational needs an individual 
learner may have.

4.236		  The statutory guidance states as follows in relation to resolving 
school transport disputes:

Local authorities should have in place both complaints and appeals 
procedures for parents to follow should they have cause for complaint 
about the service, or wish to appeal about the eligibility of their child 
for travel support. The procedure should be published alongside the 
local authority travel policy statement. If an appellant considers that 
there has been a failure to comply with the procedural rules or if there 
are any other irregularities in the way an appeal was handled they may 
have a right to refer the matter to the Local Government Ombudsman. 

231	 Education Act 1996 s509AB.
232	 Education Act 1996 s509AB(2).
233	 Department for Education, Post–16 transport to education and training: 

Statutory guidance for local authorities, January 2019 para 6.
234	 Education Act 1996 s508F(1).
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If an appellant considers the decision of the independent appeals 
panel to be flawed on public law grounds, they may apply for a judicial 
review.235

4.237	 Whereas previously each local authority was free to adopt its own 
procedure for school transport appeals, the statutory guidance now 
includes at annex 2 a ‘recommended review/appeals process’. This 
suggests that:

•	 At stage 1, a parent has 20 working days from receipt of the local 
authority’s home to school transport decision to make a written 
request asking for a review of the decision.

•	 The written request should detail why the parent believes the 
decision should be reviewed and give details of any personal and/
or family circumstances the parent believes should be considered 
when the decision is reviewed.

•	 Within 20 working days of receipt of the parent’s written request 
a senior officer reviews the original decision and sends the parent 
a detailed written notification of the outcome of their review.

•	 A parent has 20 working days from receipt of the local authority’s 
stage one written decision notification to make a written request 
to escalate the matter to stage two.

•	 Within 40 working days of receipt of the parents request an IRP 
considers written and verbal representations from both the parent 
and officers involved in the case and gives a detailed written noti
fication of the outcome (within five working days).

4.238	 There is a flow-chart setting out the recommended process in the 
statutory guidance at page 36. However, parents will need to check 
with their local authority whether the recommended process has 
been adopted or if a decision has been taken to depart from the 
guidance.

Appeals to the tribunal

4.239	 The principal remedy in relation to disputes under CFA 2014 Part 3 
is an appeal to the First-tier Tribunal (Special Educational Needs and 
Disability). The appeal right lies with parents in relation to children. 
For young people, those who have capacity in relation to the relevant 
decision can appeal in their own name while for young people  

235	 Department for Education, Home to school travel and transport guidance: 
Statutory guidance for local authorities, July 2014, para 35.
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who lack the relevant capacity the appeal can be brought by any 
‘representative’ or their parent acting as the ‘alternative person’ – see 
further para 11.83.236

4.240		  The following decisions can be appealed to the tribunal:237

•	 a refusal to carry out an EHC needs assessment following a 
request;

•	 a refusal to make an EHC plan following an assessment;
•	 disputes in relation to sections B, F or I of the EHC plan (see para 

4.114 above for these sections, which concern SEN issues only);
•	 a refusal to make requested amendments to an EHC plan follow

ing an annual review;
•	 a refusal to carry out a re-assessment following a request;
•	 a decision to cease to maintain an EHC plan.

4.241	 In addition to the above, there is a National Trial (see para 4.246 
below) which allows the tribunal to make non-binding recommend
ations in relation to the health and social care parts of an EHC plan.

4.242		  It is important to note that a tribunal appeal must be lodged 
within two months of the decision letter from the local authority 
confirming one of the decisions above has been made.

4.243		  Parents and young people who wish to make an appeal to the 
tribunal may do so only after they have contacted an independent 
mediation adviser and discussed whether mediation might be a suit
able way of resolving the disagreement.238 This requirement does not 
apply where the appeal is solely about the name or type of the school, 
college or other institution named on the plan. It is important to note 
that there is no requirement to mediate before appealing to the 
tribunal, merely to consider mediation.

4.244		  Where a parent or young person is required to obtain a mediation 
certificate, he or she must contact the mediation adviser within  
two months of written notice of the local authority’s decision being 
sent, inform the mediation adviser that he or she wishes to appeal 
and inform the mediation adviser whether they wish to pursue 
mediation.239

4.245		  Further information in relation to the tribunal process is set out 
in chapter 11, see para 11.60.

236	 If a young person’s capacity is unclear or in doubt, the First Tier Tribunal can 
determine this as a preliminary issue – see Hillingdon LBC v WW [2016] 
UKUT 0253 (AAC).

237	 CFA 2014 s51.
238	 CFA 2014 s55(3). See further, chapter 11 at paras 11.48–11.59.
239	 Send Regs 2014 reg 33.
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The national trial

4.246	 In April 2018, the SEND tribunal launched a two-year ‘Single route 
of redress national trial’ which extends the powers of the SEND 
tribunal to also be able to make non-binding recommendations on 
the health and social care aspects of EHC plans.240 Further informa
tion about the trial is set out in chapter 11, para 11.74.

Other enforcement methods

Judicial review

4.247	 As explained in chapter 11 (see para 11.92), where a child is suffering 
an ongoing disadvantage as a result of a school or local authority’s 
breach of duty – for instance, the duty on local authorities to provide 
suitable education for children out of school – it may be possible to 
achieve a remedy through an application for judicial review in the 
High Court. Care must be taken, however, to ensure that no other 
effective remedy can be obtained through another route, in particular 
through a tribunal appeal; otherwise the High Court is likely to either 
refuse permission for the judicial review to proceed or refuse to grant 
any relief at the end of the proceedings.

4.248		  Judicial review proceedings should be brought promptly and in 
any event, no later than three months after the decision complained 
about; the time limit can be extended in exceptional circumstances. 
As such families should take advice from a specialist solicitor as 
quickly as possible if an application for judicial review may be 
required. Legal aid may be available to meet the costs of an applica
tion for judicial review, depending on both the merits of the proposed 
application and an assessment of the financial means of the child, 
young person and/or parent(s). For a more extensive discussion of 
legal aid eligibility, see further chapter 11 at para 11.113.

Complaint to the secretary of state

4.249	 Alternatively, a parent or child may make a complaint to the secretary 
of state if a local authority or governing body of a maintained school 
in England has acted unreasonably or is in breach of its duties. It is 

240	 Special Educational Needs and Disability (First-tier Tribunal 
Recommendations Power) Regulations 2017 SI No 1306.
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usually necessary to follow all internal complaints procedures before 
making a written complaint to the secretary of state and the complaint 
will not normally be able to be investigated if the child has left the 
school in question. An investigation by the secretary of state can take 
in excess of six months so this should not be used as a remedy in 
urgent cases. If the complaint is upheld, however, the secretary of 
state can issue directions to require the local authority or school to 
carry out its legal obligations properly.

Complaint to the ombudsman

4.250	 Complaints in relation to maladministration by local authorities can 
also be made to the local government and social care ombudsman 
(www.lgo.org.uk) in England. Further information in relation to the 
role of the ombudsman in resolving disputes in relation to education 
issues can be found in chapter 11 at para 11.36.

Decision-making for young people

4.251	 CFA 2014 s80 and the related regulations241 govern how decisions 
are made by and for young people aged over 16 under CFA 2014 Part 
3. These provisions are discussed in chapter 11 at para 11.83.

Further advice and support

4.252	 Education law is notoriously complex, and even in this lengthy 
chapter it has not been possible to cover all relevant issues. Parents, 
young people and others are strongly advised to seek independent 
advice on their own case.

4.253		  Details of where further advice and support can be obtained can 
be found in chapter 11 along with information as to the availability of 
legal aid.

241	 SEND Regs 2014 Part 6.
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