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Key points
•	 Disabled chil dren and young people have a right to suit able, 

effect ive and appro pri ate educa tion aimed at helping them 
achieve the ‘best possible’ outcomes.

•	 A large propor tion of disabled chil dren and young people have 
‘special educa tional needs and disab il it ies’ (SEND). The legal 
frame work to meet those needs is set out in Part 3 of the Children 
and Families Act (CFA) 2014.

•	 Local author it ies have general duties to promote the welfare of 
chil dren and young people with SEND and to promote the fulfil-
ment by every child of his or her educa tional poten tial.

•	 There is a legal presump tion in favour of main stream educa tion 
for chil dren and young people with SEND.

•	 Most chil dren with SEND in main stream schools will have their 
needs met through a system of ‘SEN support’ under the SEND 
Code of Practice.

•	 The route to special ist provi sion is through a stat utory assess ment 
which may lead to an Education, Health and Care plan (EHC plan).

•	 Children, includ ing chil dren with complex needs, can also be 
educated at home.

•	 Children with SEND should not be excluded from school except 
as a ‘last resort’; where they are excluded, their parents can 
gener ally appeal to a Governor’s Committee and an Independent 
Review Panel or to the tribunal in some cases where disab il ity 
discrim in a tion is alleged.

•	 Local author it ies owe a specific duty to chil dren (includ ing 
disabled chil dren and chil dren with SEND) who are out of 
school to offer suit able altern at ive provi sion.

•	 Disputes between parents and local author it ies in rela tion to 
specific aspects of the SEND system can be resolved through 
an appeal to the First-tier Tribunal (Special Educational Needs 
and Disability).

Introduction – the SEN and disab il ity scheme 0–25

4.1 This chapter considers the rights of disabled chil dren to educa tion. 
The right educa tion is funda mental to achiev ing good outcomes for 
disabled chil dren, as it is for every child. Although the focus of this 
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chapter is on chil dren with special educa tional needs (SEN) it also 
considers the duties of schools towards chil dren with disab il it ies that 
do not meet the defin i tion of SEN.

4.2  The chapter focuses on the SEN and disab il ity scheme for chil dren 
and young people aged 0–25 that was intro duced through Part 3 of the 
Children and Families Act (CFA) 2014, in force from 1 September 
2014, with trans itional arrange ments being completed by 2018. The 
SEN and disab il ity scheme 0–25 is under pinned by a number of 
import ant general duties on local author it ies, includ ing duties to:

•	 promote the fulfil ment by every child (and young adult for whom an 
EHC plan is main tained) of the child’s educa tional poten tial;1 and

•	 have regard to the need to safe guard and promote the welfare of 
chil dren in carry ing out their educa tional func tions.2

4.3 These legal reforms were said to have been intro duced ‘so that 
services consist ently support the best outcomes. . . giving chil dren, 
young people and their parents greater control and choice in decisions 
and ensur ing needs are prop erly met’.3

4.4  However, the new scheme has been imple men ted against a back-
drop of what has commonly been regarded as a ‘crisis’ in SEND 
funding4 and five years on, for many famil ies these posit ive changes 
remain to be seen.

4.5  The Local Government and Social Care Ombudsman (LGSCO) 
Special Focus Report Education, Health and Care plans: Our f irst 
100 invest ig a tions, published in October 2017, recor ded a doub ling 
of complaints under the new system with an ‘excep tion ally high’ 
number being upheld; common themes includ ing delay, gath er ing 
evid ence to inform the EHC needs assess ment, meet ings and trans-
fer reviews, making decisions about place ments and the use panels 
in decision-making.

4.6  Similarly, the Office for Standards in Education, Children’s 
Services and Skills (Ofsted) has found that:5

In the second year of our local area SEND inspec tions, we have seen 
a continu ing lack of coordin ated 0–25 strategies and poor post–19 
provi sion. We have seen a continu ing trend of rising exclu sions 

 1 Education Act 1996 s13A(1)(c).
 2 Education Act 2002 s175. This mirrors the duty in section 11 of the Children 

Act 2004 in relation to other local authority functions, see chapter 2 at para 2.53.
 3 Children and Families Bill 2013 Factsheet: www.gov.uk/government/uploads/

system/uploads/attachment_data/file/219659/Children_20and_20Families_20
Bill_20Factsheet_20-_20Introduction.pdf.

 4 See, for example, https://neu.org.uk/funding/send-crisis.
 5 Ofsted Annual Report 2017–2018.
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among chil dren and young people with special educa tional needs 
and/or disab il it ies (SEND). Mental health needs are not being 
suppor ted suffi ciently. The quality of educa tion, health and care 
(EHC) plans is far too vari able. Critically, the gap in perform ance and 
outcomes for chil dren with SEND is widen ing between the best and 
the worst local areas. . . We are still seeing too many local areas provid-
ing a sub-standard service when it comes to SEND provi sion.

4.7 When the report was announced, Amanda Spielman, Chief Inspector 
of Ofsted, stated:

Something is deeply wrong when parents repeatedly tell inspect ors 
that they have to fight to get the help and support that their child 
needs. And I’m not talking about middle class parents wanting extra 
time in exams for their child. I mean adequate support for our most 
vulner able chil dren with SEND, which is a basic expect a tion of a 
decent, developed society. We need to do better.6

4.8 At the same time, appeals to the Special Educational Needs and 
Disability Tribunal continue to increase year on year. Statistics for 
the year September 2017–2018 showed that of the 5,679 appeals 
registered, the tribunal were asked to decide the outcome in 2,298 
appeals and of those, 2,035 were decided in favour of the appel lant 
(who gener ally will parent or young person) – that repres ents an 
approx im ate success rate of 89 per cent.7

4.9  The Education Select Committee launched a special educa tional 
needs inquiry in April 2018 inten ded to ‘review the success of these 
reforms, how they have been imple men ted, and what impact they 
are having in meeting the chal lenges faced by chil dren and young 
people with special educa tional needs and disab il it ies’.8 The special 
educational needs select committee report was published on 23 
October 2019. The report found that:

The reforms were ambitious: the Children and Families Bill sought to 
place young people at the heart of the system. However, as we set out 
in this report, that ambition remains to be realised. Let down by 
failures of implementation, the 2014 reforms have resulted in 
confusion and at times unlawful practice, bureaucratic nightmares, 
buck-passing and a lack of accountability, strained resources and 
adversarial experiences, and ultimately dashed the hopes of many.9

 6 See: www.gov.uk/government/speeches/amanda-spielman-launches-ofsteds-
annual-report–201718.

 7 See: https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/768080/Tribunals_SEND_17–18_Tables_v4.ods.

 8 See: www.parliament.uk/business/committees/committees-a-z/commons-
select/education-committee/inquiries/parliament-2017/special-educational-
needs-and-disability-inquiry-17-19/.

 9 https://publications.parliament.uk/pa/cm201920/cmselect/cmeduc/20/2003.htm.
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4.10  Cuts to local author ity SEND budgets have been the subject of a 
number of judi cial review claims over the last few years,10 includ ing 
a chal lenge against the Chancellor of the Exchequer and/or the 
Secretary of State for Education consid er ing whether the approach to 
funding of provi sion to meet the special educa tional needs of chil-
dren and young people in England is lawful.11

Key defin i tions – CFA 2014 Part 3

•  Special educa tional needs (SEN)
A child or young person has SEN if he or she has a learn ing 
diffi culty or disab il ity which calls for special educa tional provi sion 
to be made for him or her.12

A child of compuls ory school age or a young person has a learn ing 
diffi culty or disab il ity if he or she:
•	 has a signi fic antly greater diffi culty in learn ing than the major ity 

of others of the same age; or
•	 has a disab il ity which prevents or hinders him or her from making 

use of facil it ies of a kind gener ally provided for others of the same 
age in main stream schools or main stream post–16 insti tu tions.13

A child under compuls ory school age has SEN if he or she is likely 
to fall within the defin i tion above when they reach compuls ory 
school age or would do so if special educa tional provi sion was not 
made for them.14

Difficulties related solely to learn ing English as an addi tional 
language are not SEN. Identifying and assess ing SEN for chil dren 
and young people whose first language is not English requires 
partic u lar care, and schools should look care fully at the child or 
young person’s perform ance in differ ent areas of learn ing and 
devel op ment or subjects to estab lish whether lack of progress is 
due to limit a tions in his or her command of English or if it arises 
from SEN or a disab il ity.15

 10 See R (KE) v Bristol City Council [2018] EWHC 2103 (Admin); (2018) 21 CCLR 
751 and R (Hollow) and Surrey County Council [2019] EWHC 618 (Admin); 
(2019) 22 CCLR 395.

11 R (Simone and others) v Chancellor of the Exchequer and Secretary of State for 
Education [2019] EWHC 2609 (Admin).

12 CFA 2014 s20(1).
13 CFA 2014 s20(2).
14 CFA 2014 s20(3).
15 SEND Code, para 6.24.
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•  Special educa tional provi sion
CFA 2014 s21 defines ‘special educa tional provi sion’ for chil dren 
over two and young people as:

‘educa tional or train ing provi sion16 that is addi tional to, or 
differ ent from, that made gener ally for others of the same age in–

•	 main stream schools in England,
•	 main tained nursery schools in England,
•	 main stream post–16 insti tu tions in England, or
places in England at which relev ant early years educa tion is provided.’17

Special educa tional provi sion for a child aged under two means 
educa tional provi sion of any kind.18

•  Disability
The defin i tion of ‘disab il ity’ is set out in section 6(1) of Equality Act 
2010, which states that a person (P) has a disab il ity if:
a) P has a phys ical or mental impair ment; and
b)  the impair ment has a substan tial and long-term adverse effect 

on P’s ability to carry out normal day-to-day activ it ies.
Further detail in rela tion to this defin i tion of disab il ity is set out in 
chapter 9 at para 9.7.

•  Health care and social care provi sion
CFA 2014 s21(3) defines ‘health care provi sion’ as the provi sion of 
health care services as part of the compre hens ive health service in 
England contin ued under section 1(1) of the National Health 
Service Act 2006 (see chapter 5 for duties in rela tion to health care 
provi sion for disabled chil dren).
‘Social care provi sion’ means the provi sion made by a local 
author ity in the exer cise of its social services func tions.19 This will 
include provi sion such as short breaks and domi cil i ary care in the 
home. Further inform a tion in rela tion to social care duties can be 
found in chapter 3.
There can often be diffi culties in identi fy ing whether partic u lar 
provi sion is special educa tional provi sion, health care provi sion or 
social care provi sion. CFA 2014 s21(5) makes clear that health care 

16 Special educational provision can also be equipment such as a powered wheelchair 
– see East Sussex CC v JC [2018] UKUT 81 (AAC); (2018) 21 CCLR 251.

17 CFA 2014 s21(1).
18 CFA 2014 s21(2).
19 CFA 2014 s21(4).
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provi sion or social care provi sion which educates or trains a child or 
young person is to be treated as special educa tional provi sion 
(instead of health care provi sion or social care provi sion). The Upper 
Tribunal has confirmed that in these circum stances, health and 
social care provi sion will be deemed ‘special educa tional provi sion’ 
and there fore should be included in Section F of the EHC plan.20

Further guid ance on the meaning of ‘educates and trains’ has been 
provided by the Upper Tribunal in GL	v	West	Sussex	County	Council	
(SEN).21 In this case, the Tribunal held that ‘educates and trains’ 
needs to be provi sion which does more than ‘support and assist’ 
and would be a ques tion of fact and degree in each case.
The relev ant tests summar ised above should be applied in rela tion 
to each and every type of provi sion a child or young person receives, 
partic u larly if he or she has an EHC plan (see para 4.107 below).
The SEND Code states that speech and language therapy and other 
therapy provi sion can be regarded as either educa tion or health 
care provi sion, or both. It could there fore be included in an EHC 
plan as either educa tional or health care provi sion. However, since 
commu nic a tion is so funda mental in educa tion, address ing speech 
and language impair ment should normally be recor ded as special 
educa tional provi sion unless there are excep tional reasons for not 
doing so.22

•  Young person
A ‘young person’ is a person over compuls ory school age but under 
the age of 25.23 A child is of compuls ory school age from the 
begin ning of the term follow ing his or her fifth birth day until the 
last Friday of June in the year in which he or she become 16, 
provided that his or her 16th birth day falls before the start of the 
next school year.24 For example, if a child turns 16 in March 2016, 
he or she will be over compuls ory school age (and there fore a 
‘young person’) after Friday 24 June 2016.
The distinc tion between a child and a young person under the CFA 
2014 is import ant as each group has differ ing rights in terms of 
decision-making (see para 4.239 below).

20 East Sussex CC v TW [2016] UKUT 528 (AAC).
21 [2017] UKUT 414 (AAC).
22 SEND Code, para 9.74.
23 CFA 2014 s83(2).
24 SEND Code, glossary of terms, page 279.
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The human right to educa tion

4.11 Education is a funda mental human right. The right is contained in a 
number of inter na tional treat ies, but most import antly within Article 2 
of Protocol 1 (‘A2P1’) to the European Convention on Human Rights 
(ECHR), which states:

No person shall be denied the right to educa tion. In the exer cise of 
any func tions which it assumes in rela tion to educa tion and teach ing, 
the state shall respect the right of parents to ensure such educa tion 
and teach ing in conform ity with their own reli gious and philo soph-
ical convic tions.

4.12 The United Kingdom has entered a reser va tion in respect of A2P1 
which provides that the second sentence of the right (relat ing to parents’ 
wishes) is only accep ted in so far as it is compat ible with the provi sion 
of effi cient instruc tion and train ing, and the avoid ance of unreas on able 
expendit ure. This qual i fic a tion reflects the posi tion in Education Act 
1996 s9 which gives only a qual i fied right to parents to have their 
choices and views respec ted in rela tion to their child’s educa tion.

4.13  The scope of the right to educa tion under A2P1 in rela tion to a 
disabled child has been considered by the Supreme Court in A v 
Essex CC.25 This was a damages claim under A2P1 in rela tion to a 
period of 18 months when A was effect ively without any educa tion, 
apart from irreg u lar speech and language therapy sessions and 
access to some educa tional toys. A has complex needs, includ ing 
severe learn ing disab il it ies, autism and epilepsy. His needs were ulti-
mately met success fully in a resid en tial special school place ment.

4.14  The Supreme Court held by a major ity of 3–2 that it was not argu-
able that A2P1 gave A an abso lute right to educa tion to meet his special 
needs during the 18 months he was out of school. However, a differ ent 
3–2 major ity of the Justices found that it was argu able that Essex had 
failed to provide educa tional facil it ies that were avail able that might 
have mitig ated the consequences of the failure to meet A’s special 
needs during this period. Despite this, the Supreme Court declined to 
extend time to allow this part of A’s claim to proceed to trial. This judg-
ment is complex, with all five Justices giving separ ate speeches, but it 
clearly demon strates that at the very least in order to comply with 
A2P1 author it ies must not neglect the educa tional needs of chil dren 
with even the most complex SEN and must do what is possible to 
provide these chil dren with some educa tion, even if less than suit able 
educa tion, while a suit able place ment for them is being found.

25 A v Essex County Council [2010] UKSC 33; [2011] 1 AC 280.
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4.15  In rela tion to chil dren with SEN like A who are out of school, the 
A2P1 right to educa tion is supple men ted by the power ful duties 
contained in Education Act 1996 s19 which require suit able altern at ive 
educa tion to be provided regard less of resource diffi culties – see below 
at para 4.206.

4.16  As discussed in chapter 2, case-law over the last five years26 show 
that inter na tional human rights conven tions are growing in signi fic-
ance in English law. The United Nations Convention of the Rights of 
Persons with Disabilities (UNCRPD) is one such inter na tional treaty 
and Article 24 sets out import ant rights for disabled chil dren when 
access ing educa tion. In partic u lar:

States parties recog nise the right of persons with disab il it ies to educa-
tion. With a view to real ising this right without discrim in a tion and on 
the basis of equal oppor tun ity, state parties shall ensure an inclus ive 
educa tion system at all levels and lifelong learn ing direc ted to:

a) the full devel op ment of human poten tial and sense of dignity 
and self-worth, and the strength en ing of respect for human 
rights, funda mental freedoms and human diversity;

b) the devel op ment by persons with disab il it ies of their person al-
ity, talents and creativ ity, as well as their mental and phys ical 
abil it ies, to their fullest poten tial;

c) enabling persons with disab il it ies to parti cip ate effect ively in a 
free society.

4.17 Article 24(2) states:
In real ising that right, states parties shall ensure that:

a) persons with disab il it ies are not excluded from the general educa-
tion system on the basis of disab il ity, and that chil dren with disab-
il it ies are not excluded from free and compuls ory primary 
educa tion, or from second ary educa tion, on the basis of disab il ity;

b) persons with disab il it ies can access an inclus ive, quality and free 
primary educa tion and second ary educa tion on an equal basis 
with others in the communit ies in which they live;

c) reas on able accom mod a tion of the indi vidual’s require ments is 
provided;

d) persons with disab il it ies receive the support required, within the 
general educa tion system, to facil it ate their effect ive educa tion; and

e) effect ive indi vidu al ised support meas ures are provided in envir on-
ments that maxim ise academic and social devel op ment, consist-
ent with the goal of full inclu sion.

26 For example, see R (SG and others) v Secretary of State for Work and Pensions 
[2015] UKSC 16; [2015] 1 WLR 1449.
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4.18 In addi tion, there are also a number of import ant oblig a tions relat ing 
to educa tion in the UN Convention on the Rights of the Child 
includ ing:
•	 Article 28 (right to educa tion)

 Article 28 provides that states should recog nise that all chil dren shall 
have an equal right to educa tion and in partic u lar:

 – primary educa tion should be compuls ory and avail able free  
to all;

 – sates should encour age the devel op ment of differ ent forms of 
second ary educa tion includ ing general and voca tional educa-
tion; make them avail able and access ible to every child; and 
take appro pri ate meas ures such as the intro duc tion of free 
educa tion and offer ing finan cial assist ance in case of need;

 – higher educa tion should access ible to all on the basis of capa-
city by every appro pri ate means;

 – states should make educa tional and voca tional inform a tion 
and guid ance avail able and access ible to all chil dren;

 – states should take meas ures to encour age regular attend ance 
at schools and the reduc tion of drop-out rates;

 – school discip line should be admin istered in a manner consist-
ent with the chil dren’s human dignity.

•	 Article 29 (educa tional devel op ment)

 Article 29 provides that a child’s educa tion should be aimed at the 
devel op ment of:

 – the child’s person al ity, talents and mental and phys ical abil it ies 
to their fullest poten tial;

 – respect for human rights and funda mental freedoms, and for 
the prin ciples enshrined in the Charter of the United Nations;

 – respect for the child’s parents, his or her own cultural iden tity, 
language and values, for the national values of the country in 
which the child is living, the country from which he or she may 
origin ate, and for civil isa tions differ ent from his or her own;

 – the prepar a tion of the child for respons ible life in a free society, 
in the spirit of under stand ing, peace, toler ance, equal ity of 
sexes, and friend ship among all peoples, ethnic, national and 
reli gious groups and persons of indi gen ous origin; and

 – the devel op ment of respect for the natural envir on ment.

4.19 Although these conven tions are ‘unin cor por ated’ and so are not form-
ally part of English law, where the oblig a tion or right has a link to a 
direct right under the ECHR – for example, the right to educa tion 
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under A2P1 – then it is likely that they will be considered very care-
fully by the courts when decid ing whether a public body has acted 
lawfully. They should also be taken into account in any case where 
domestic law is ambigu ous. See further chapter 2 at para 2.23.

Duty to parti cip ate to 18

Introduction

4.20 The Education and Skills Act (ESA) 2008 raises the parti cip a tion age 
so that all young people leaving year 11 are required to continue in 
educa tion or train ing until at least their 18th birth day.27 This does not 
neces sar ily mean that the young person has to remain in school and 
‘parti cip a tion’ can include:

•	 full-time study in a school, college or with a train ing provider;
•	 full-time work or volun teer ing (20 hours or more) combined with 

part-time educa tion or train ing; or
•	 an appren tice ship or train ee ship.

4.21 Every young person who reaches the age of 16 or 17 in any given 
academic year is entitled to an offer of a suit able place, by the end of 
September, to continue in educa tion or train ing the follow ing year.28

4.22  The aim of these duties is to ensure that every young person 
contin ues his or her studies or takes up train ing and goes on to 
success ful employ ment or higher educa tion. 

4.23  There are a number of legal duties on local author it ies to encour-
age and support young people to parti cip ate. These include:

•	 local author ity keeping under review and consid er ing the extent to 
which provi sion is suffi cient to meet the educa tional needs, train-
ing needs and social care needs of chil dren and young people;29

•	 promot ing the effect ive parti cip a tion in educa tion and train ing of 
16 and 17 year olds in their area with a view to ensur ing that those 
persons fulfil the duty to parti cip ate in educa tion or train ing;30 and

•	 making arrange ments to identify 16 and 17 year olds who are not 
parti cip at ing in educa tion or train ing.31

27 ESA 2008 Pt 1.
28 Department for Education, Participation of young people in education, 

employment or training, September 2016, para 25.
29 CFA 2014 s27.
30 ESA 2008 s10.
31 ESA 2008 s12.
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4.24 Local author it ies are also under a duty to secure parti cip a tion of 
young people through their wider func tions32 such as devel op ing 
post–16 trans port arrange ments which ensure that young people are 
not preven ted from parti cip at ing because of the cost or avail ab il ity of 
trans port to their educa tion or train ing.33 Information in rela tion to 
post 16 educa tion and train ing provi sion avail able to young people 
for chil dren with SEN and disab il it ies up to the age of 25 must also 
be included in each local author ity’s ‘local offer’34 as described at 
para 4.41 below. There are also duties on providers to promote good 
attend ance,35 to tell their local author ity when a young person is no 
longer parti cip at ing36 and to secure inde pend ent careers guid ance.37

Section 19 – general prin ciples

4.25 The SEND Code states that ‘Section 19 of the Children and Families 
Act 2014 sets out the prin ciples under pin ning the legis la tion and the 
guid ance in this Code of Practice’.38 Section 19 estab lishes the follow-
ing core prin ciples which must under pin all decisions taken by local 
author it ies when exer cising their func tions in rela tion to chil dren 
and young people. It requires local author it ies to have regard to the 
follow ing matters:

a) the views, wishes and feel ings of the child and his or her parent, 
or the young person;

b) the import ance of the child and his or her parent, or the young 
person, parti cip at ing as fully as possible in decisions relat ing to 
the exer cise of the func tion concerned;

c) the import ance of the child and his or her parent, or the young 
person, being provided with the inform a tion and support neces-
sary to enable parti cip a tion in those decisions;

d) the need to support the child and his or her parent, or the young 
person, in order to facil it ate the devel op ment of the child or young 
person and to help him or her achieve the best possible educa-
tional and other outcomes.

32 ESA 2008 s10.
33 Education Act 1996 s509AA.
34 CFA 2014 s30 and SEND Regs 2014 Sch 2.
35 ESA 2008 s11.
36 ESA 2008 s13.
37 Department for Education, Participation of young people in education, 

employment or training, September 2014, para 38 and Annex 2.
38 SEND Code chapter 1, p19.
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4.26 Whenever a local author ity is taking any decision in rela tion to 
chil dren and young people with SEN or disab il it ies under CFA 2014 
Part 3, it must have ‘regard’ to the above prin ciples. In essence, this 
requires consid er a tion of these prin ciples when all decisions are 
taken.

4.27  The prin ciples will apply to all decisions taken by local author it ies 
under Part 3 of CFA 2014, from indi vidual decisions as to what provi-
sion is required to meet a child or young person’s needs in an EHC 
plan to macro decisions about commis sion ing of services and any 
criteria to be applied. While there may be bound ary disputes as to 
whether health or social care decisions are taken in the exer cise of 
the func tions under Part 3 of CFA 2014, it is far less likely that there 
will be any such dispute in rela tion to educa tional decisions.

4.28  Although having ‘regard’ does not create a duty on a local author-
ity to provide the ‘best’ provi sion or to agree to do some thing in 
accord ance with a parent’s wishes in every case, it does mean local 
author it ies will need to evid ence how they have had regard to these 
prin ciples when making all decisions. Under section 19(d), the aim 
must be now the ‘best possible. . . . outcomes’ for chil dren and young 
people in every case. The Upper Tribunal has clari fied that the duty 
to have regard under section 19(d) requires those matters to be 
considered with ‘some thor ough ness’, but it does not in itself impose 
any direct duties to provide provi sion – the test remains whether the 
provi sion is ‘appro pri ate’.39

4.29  The Upper Tribunal has held that the duties under section 19 – 
includ ing to have regard to the views, wishes and feel ings of the child 
– also extend to the First-tier Tribunal when making decisions.40

Working together and suffi ciency duties

4.30 CFA 2014 Part 3 includes a number of import ant duties on local 
author it ies and their part ners to work together. These duties continue 
a theme in chil dren’s legis la tion dating back to the Children Act  
1989 (s27) and the Children Act 2004 (s10); see further chapter 2  
at paras 2.52 and 2.55.

4.31  In partic u lar, whenever local author it ies are exer cising any of 
their func tions under Part 3 of CFA 2014, they must do so with a 
view to ensur ing the integ ra tion of educa tional provi sion with health 

39 Devon CC v OH (SEN) [2016] UKUT 0292 (AAC).
40 M & M v West Sussex County Council (SEN) [2018] UKUT 347 (AAC); and S v 

Worcestershire CC (SEN) [2017] UKUT 0092 (AAC).

36470.indb   168 19/12/2019   14:56



Education  169

and social care provi sion where this would promote the well-being of 
chil dren or young people in its area who have SEN or a disab il ity or 
it would improve the quality of special educa tional provi sion.41 ‘Well-
being’ of chil dren and young people includes:

a) phys ical and mental health and emotional well-being;
b) protec tion from abuse and neglect;
c) control by them over their day-to-day lives;
d) parti cip a tion in educa tion, train ing or recre ation;
e) social and economic well-being;
f ) domestic, family and personal rela tion ships;
g) the contri bu tion made by them to society.42

4.32 Similarly, local author it ies and their health part ners must make joint 
commis sion ing arrange ments for educa tion, health and care provi-
sion for chil dren and young people with SEN and disab il ity.43 This 
must include arrange ments for secur ing EHC needs assess ments; 
secur ing the educa tion, health and care provi sion specified in EHC 
plans; and agree ing personal budgets.44 The duty to have joint 
commis sion ing arrange ments is an import ant devel op ment, as it 
requires local author it ies and their health part ners to be able to 
demon strate firm arrange ments that are clearly docu mented.

4.33  The SEND Code states that joint commis sion ing arrange ments 
should enable part ners to make best use of all the resources avail able 
in an area to improve outcomes for chil dren and young people in the 
most effi cient, effect ive, equit able and sustain able way.45 This duty 
will be partic u larly import ant for disabled chil dren who need to 
access provi sion holist ic ally from educa tion, health and social care.

4.34  In order to ensure that joint commis sion ing is informed by a 
clear assess ment of local needs, each local author ity must have a 
Health and Wellbeing Board (HWB) who have a duty to promote 
greater integ ra tion and part ner ship working, includ ing through joint 
commis sion ing, integ rated provi sion and pooled budgets.46 In order 
to under stand the needs of its local popu la tion, HWBs must carry 

41 CFA 2014 s25(1). See further the SEND Code, para 3.70 requiring councillors 
and senior officers to ‘co-operate . . . to ensure the delivery of care and support 
is effectively integrated in the new SEN system’.

42 CFA 2014 s25(2).
43 CFA 2014 s26(1).
44 CFA2014 s26(4).
45 SEND Code, para 3.4 and Commissioning Support Programme, Good 

commissioning: principles and practice, September 2010.
46 SEND Code, para 3.21.
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out Joint Strategic Needs Assessments (JSNAs) which should include 
consid er a tion of the needs of chil dren and young people with SEN 
and disab il ity in order to agree outcomes and joint commis sion ing 
decisions.47

4.35  Local author it ies are also under a duty to keep educa tion (and 
care) provi sion for chil dren and young people with SEN and disab il-
it ies under review and consider the extent to which provi sion is suffi-
cient to meet the needs of chil dren and young people its area and for 
whom it is respons ible.48 They must consult with a range of people 
and bodies, includ ing chil dren, parents and young people in order to 
comply with these duties.49 This duty will be import ant for parents 
and young people where there are concerns in a local area that provi-
sion may not be suffi cient to meet needs. The assess ment of suffi-
ciency under CFA 2014 s27 must be informed by the comments 
made on the ‘local offer’ for the relev ant area (see para 4.41 below). 
As such, it is vital that chil dren, young people and parents use the 
‘local offer’ comment facil ity to provide feed back on any gaps in the 
quality or quant ity of local provi sion.

4.36  These suffi ciency duties and the extent to which they impose a 
duty to consult before making decisions, have been considered by the 
courts in the context of a number of judi cial review chal lenges against 
cuts to SEN budgets within local author it ies. The courts have so far 
inter preted these duties in differ ing ways, but at the time of writing 
this chapter, the approach of the courts appears to be that the legis la-
tion ‘imposes a duty on local author it ies, which arises from time to 
time, to consult at reas on able inter vals, those iden ti fied in s.27(3) in 
order to keep the provi sion referred to under review’.50 However, it 
does not require consulta tion each time a change to provi sion is 
proposed.

4.37  In addi tion, health bodies have a duty to bring certain chil dren to 
the local author ity’s atten tion. This duty applies where a clin ical 
commis sion ing group (CCG), NHS trust or NHS Foundation Trust 
forms the opinion that a child has, or prob ably has SEN or a disab il ity. 
Where this arises, the health body must inform the child’s parent that 
they have formed that opinion and give them the oppor tun ity to discuss, 
and then bring their opinion to the atten tion of the appro pri ate local 

47 Local Government and Public Involvement in Health Act 2007 s116B.
48 CFA 2014 s27.
49 CFA 2014 s27(3).
50 R (Hollow and others) v Surrey County Council [2019] EWHC 618 (Admin); 

(2019) 22 CCLR 395.
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author ity.51 By bring ing the child to the atten tion of the local author ity, 
this would then trigger the local author ity’s duty to consider when an 
assess ment of the educa tion, health and care needs is required (see 
below at para 4.90).52

4.38  Parents, chil dren and young people frequently face diffi culties in 
ensur ing that local author it ies and their part ners work together 
effect ively and can face delays in access ing provi sion as result. The 
working together provi sions under the CFA 2014 include specific 
duties in rela tion to co-operation and assist ance. In partic u lar, a local 
author ity must co-operate with its local part ners and each of its local 
part ners must co-operate with the local author ity when carry ing out 
any func tions under CFA 2014 Part 3.53 Partners include district 
coun cils, schools, youth offend ing teams (YOTs) and CCGs.54

4.39  These duties also extend to officers within the local author ity to 
ensure that there is co-operation between educa tion and social 
services depart ments.55

4.40  Finally, CFA 2014 s31 creates a duty to ensure co-operation in 
indi vidual cases, similar to the duty imposed by Children Act 1989 
s27 in rela tion to social care decisions for chil dren ‘in need’ gener ally 
(see chapter 2 at para 2.55). Section 31 allows a local author ity to 
request the co-operation of a wide range of part ners includ ing health 
bodies in any indi vidual case. The partner body must comply with 
the request, unless they consider that doing so would a) be incom pat-
ible with their duties, or b) other wise have an adverse effect on the 
exer cise of their func tions.56 A person or body that decides not to 
comply with a request under section 31 must give the author ity that 
made the request written reasons for the decision.57

The local offer

4.41 Under CFA 2014 s30, each local author ity must publish a ‘local offer’ 
which sets out in one place inform a tion about provi sion they expect 
to be avail able across educa tion, health and social care for chil dren 
and young people in their area who have SEN or are disabled. One of 

51 CFA 2014 s23.
52 CFA 2014 s36.
53 CFA 2014 s28(1).
54 CFA 2014 s28(2).
55 CFA 2014 s28(3).
56 CFA 2014 s31(2).
57 CFA 2014 s31(3).
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the central purposes of this require ment is to make provi sion more 
respons ive to local needs by directly involving chil dren and young 
people and their parents in its devel op ment.58 The ‘local offer’ is 
funda mental to the success of the reforms, given that a signi fic ant 
major ity of disabled chil dren and chil dren with SEN will not have an 
EHC plan. A local author ity must keep its ‘local offer’ under review 
and may from time to time revise it.59

4.42  The inform a tion that must be published in the ‘local offer’ is 
set out at regu la tion 53 of and Schedule 2 to the SEND Regs 2014.60 
The regu la tions require detailed and compre hens ive inform a tion 
includ ing:

•	 the special educa tional provi sion and train ing provi sion which 
the local author ity expects to be avail able in its area for chil dren 
and young people in its area who have SEN or a disab il ity;

•	 arrange ments for identi fy ing SEN;
•	 secur ing services, provi sion and equip ment;
•	 approaches to teach ing and adapt ing curriculum;
•	 provi sion to assist with prepar a tion for adult hood and inde pend-

ent living;
•	 trans port arrange ments;
•	 sources of inform a tion, advice and support;
•	 complaints proced ures and medi ation;
•	 inform a tion about avail ab il ity of personal budgets;
•	 inform a tion about any criteria that must be satis fied before any 

provi sion or service set out in the local offer can be provided.

4.43 When prepar ing and review ing its ‘local offer’, local author it ies must 
consult a wide range of specified persons, includ ing chil dren, young 
people and parents, but also govern ing bodies of main tained schools, 
advis ory boards of chil dren’s centres and CCGs.61

4.44  The consulta tion with chil dren, young people and parents must 
include consulta tion about:

•	 the services chil dren and young people with special educa tional 
needs or a disab il ity require;

•	 how the inform a tion in the local offer is to be set out when 
published;

58 SEND Code, para 4.2.
59 CFA 2014 s30(5).
60 SI No 1530.
61 SEND Regs 2014 reg 54.
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•	 how the inform a tion in the local offer will be avail able for those 
people without access to the inter net;

•	 how the inform a tion in the local offer will be access ible to those 
with special educa tional needs or a disab il ity; and

•	 how they can provide comments on the local offer.62

4.45 The local author ity must seek and publish at least annu ally comments 
on the ‘local offer’ from chil dren, young people and parents. 
Comments can be made on ‘the content of [the] local offer, includ ing 
the quality of the provi sion that is included and any provi sion that is 
not included’.63

4.46  The ‘local offer’ must be published by placing it on the local 
author ity’s website.64 Arrangements must also be made to enable 
(i) people without access to the Internet and (ii) differ ent groups, 
includ ing people with special educa tional needs or a disab il ity to 
obtain a copy.65

4.47  The import ance of ensur ing ‘local offers’ meet these require ments 
was emphas ised by the High Court in R (L and P) v Warwickshire 
County Council, where the local author ity’s proposed ‘local offer’ was 
the was found to fall ‘a consid er able distance short of the stat utory 
require ments’.66 This was because there was no provi sion iden ti fied 
in the major ity of the categor ies set out in Schedule 2 to the 
regu la tions.

Duties on schools

Introduction

4.48 Schools, colleges and other educa tional insti tu tions have wide 
ranging duties to identify and support chil dren with SEN and disab-
il it ies, whether or not they have an EHC plan.

4.49  The key duties that are described in this chapter only apply to the 
follow ing schools and other insti tu tions in England unless other wise 
stated:

•	 main stream schools (which includes main stream academies);
•	 main tained nursery schools;

62 SEND Regs 2014 reg 55.
63 SEND Regs 2014 reg 56.
64 SEND Regs 2014 reg 57.
65 SEND Regs 2014 reg 57(b).
66 [2015] EWHC 203 (Admin); (2015) 18 CCLR 458 at [78].
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•	 16 to 19 academies;
•	 altern at ive provi sion academies;
•	 insti tu tions within the further educa tion sector;
•	 pupil refer ral units.

4.50 There are separ ate regu la tions govern ing non main tained (inde-
pend ent) schools.67

4.51  The duties owed by educa tional insti tu tions are in general the 
respons ib il ity of the ‘appro pri ate author ity’. For a main tained school, 
main tained nursery school, or insti tu tion within the further educa-
tion sector, this will be the govern ing body. In the case of an Academy, 
this will be the propri etor/owner. For pupil refer ral units (PRUs), the 
appro pri ate author ity will be the manage ment commit tee. It is 
import ant to identify who the ‘appro pri ate author ity’ is in order to 
ensure that any concerns about compli ance with these import ant 
duties are raised with the correct body.

Key duties

4.52 Under CFA 2014 s66(2), schools and other educa tional insti tu tions 
must use their best endeav ours to secure that the special educa tional 
provi sion called for by the pupil’s or student’s special educa tional 
needs is made. This duty applies to all chil dren with SEN, includ ing 
those without an EHC plan. Where special educa tional provi sion is 
made for a child or young people at main tained school, a main tained 
nursery school, an Academy school, an altern at ive provi sion Academy 
or a PRU and no EHC plan is in place, the appro pri ate author ity 
must ensure that the child’s parent or the young person is informed.68

4.53  All schools and post 16 insti tu tions are under a duty to co-operate 
with each respons ible local author ity, and each respons ible local 
author ity must co-operate with their part ners, in the exer cise of their 
func tions.69 This would include, for example, a request for advice for 
the purposes of an EHC needs assess ments.

4.54  In addi tion, main tained nurs er ies and main stream schools must 
ensure that chil dren with SEN engage in the activ it ies of the school 
together with chil dren who do not have special educa tional needs.70 

67 Non-Maintained Special Schools (England) Regulations 2015 SI No 728. See 
further, Department for Education, The Non-Maintained (Special) Schools 
Regulations: Departmental advice for non-maintained special schools, August 2015.

68 CFA 2014 s68.
69 CFA 2014 s29(3).
70 CFA 2014 s35(2).
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However, this duty applies only in so in so far as is reas on ably prac-
tic able and is compat ible with:

•	 the child receiv ing the special educa tional provi sion called for by 
his or her special educa tional needs71 – for example, the child may 
need 1:1 or small group work which takes them away the 
classroom for certain periods;

•	 the provi sion of effi cient educa tion for the chil dren with whom he 
or she will be educated72 – this excep tion should only be used 
rarely where there it is not possible for any adjust ments to be 
made to avoid the incap ab il ity;73 and

•	 the effi cient use of resources.74

4.55 There are also a number of supple mental oblig a tions on schools 
which are set out in the SEND Code. These include:

•	 Equality and inclu sion: para graph 6.8 of the SEND Code says 
that schools should regu larly review and eval u ate the breadth and 
impact of the support they offer or can access. Schools must 
co-operate with the local author ity in review ing the provi sion that 
is avail able locally and in devel op ing the local offer. Schools 
should also collab or ate with other local educa tion providers to 
explore how differ ent needs can be met most effect ively. They 
must have due regard to general duties to promote disab il ity 
equal ity, in other words the public sector equal ity duty (PSED) 
(see para 9.99 below).

•	 Careers guid ance for chil dren and young people: para graph 6.13 of 
the SEND Code states that main tained schools and pupil refer ral 
units must ensure that pupils from Year 8 until Year 13 are 
provided with inde pend ent careers guid ance. Academies are also 
subject to this duty through their funding agree ments.

•	 Identifying SEN in schools: para graphs 6.14–6.35 of the SEND 
Code states all schools should have a clear approach to identi fy ing 
and respond ing to SEN and should seek to identify pupils making 
less than expec ted progress given their age and indi vidual circum-
stances, focus ing on four broad areas of need:
 – commu nic a tion and inter ac tion;
 – cogni tion and learn ing;

71 CFA 2014 s35(3)(a).
72 CFA 2014 s35(3)(b).
73 See para 4.64 below and chapter 9 at para 9.44 for the duty to make reasonable 

adjustments under the Equality Act 2010.
74 CFA 2014 s35(3)(c).
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 – social, emotional and mental health diffi culties;
 – sensory and/or phys ical needs.

•	 The SEND Code states at para 6.63 that:
. . . where, despite the school having taken relev ant and purpose ful 
action to identify, assess and meet the SEN of the child or young 
person, the child or young person has not made expec ted progress, 
the school or parents should consider request ing an Education, 
Health and Care needs assess ment. To inform its decision the local 
author ity will expect to see evid ence of the action taken by the school 
as part of SEN support.

•	 Involving parents and pupils in plan ning and review ing progress: 
para graphs 6.64–6.71 of the SEND Code states that schools must 
provide an annual report for parents on their child’s progress. A 
record of the outcomes, action and support agreed through the 
discus sion should be kept and shared with all the appro pri ate 
school staff. This record should be given to the pupil’s parents. 
The school’s manage ment inform a tion system should be updated 
as appro pri ate.

The role of the SENCO

4.56 In main stream schools and main tained nursery schools, there is a 
duty on the appro pri ate author ity to desig nate a member of staff at 
the school (to be known as the ‘SEN co-ordinator’ or ‘SENCO’) as 
having respons ib il ity for co-ordinating the provi sion for pupils with 
special educa tional needs.75 The SENCO will play a central role in 
ensur ing that chil dren and young people receive the special educa-
tional provi sion that they require.

4.57  It will be for the appro pri ate author ity of the school to determ ine 
the partic u lar role and func tions of the SENCO but they may include 
a range of tasks includ ing select ing, super vising and train ing learn-
ing support assist ants, advising teach ers at the school about differ en-
ti ated teach ing methods, and identi fy ing the pupil’s special 
educa tional needs and co-ordinating the making of special educa-
tional provi sion which meets those needs.76

4.58  SENCOs must meet minimum require ments for qual i fic a tion 
and exper i ence. This includes that they have been a qual i fied teacher 
working at the school and has been a SENCO for at least twelve 
months or has a post gradu ate qual i fic a tion in special educa tional 

75 CFA 2014 s67(2).
76 SEND Regs 2014 reg 50.
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needs co-ordination, for the time being known as ‘The National 
Award for Special Educational Needs Co-ordination’, awarded by a 
recog nised body.77

SEN inform a tion reports

4.59 The govern ing bodies of main tained schools and main tained nursery 
schools and the propri et ors of Academy schools are also now required 
to prepare a report contain ing SEN inform a tion – known as the 
‘SEN inform a tion report’ – about the imple ment a tion of its policy 
for pupils at the school with SEN.78

4.60  The inform a tion that must be contained in the SEN inform a tion 
report is set out in Schedule 1 to the SEND Regs 2014 and includes, 
for example:

•	 the kinds of SEN for which provi sion is made at the school;
•	 inform a tion in rela tion to main stream schools and main tained 

nursery schools, about the school’s policies for the iden ti fic a tion 
and assess ment of pupils with SEN;

•	 inform a tion about the school’s policies for making provi sion for 
pupils with SEN whether or not pupils have EHC plans;

•	 inform a tion on where the local author ity’s local offer is published.

4.61 The SEN inform a tion report must be published on the school’s 
website.79 It should act as an import ant refer ence point for parents 
and young people when decid ing which school they wish to apply to 
attend or ask to be named in the EHC plan.

Duty to support pupils with medical condi tions

4.62 CFA 2014 s100 imposes a legal duty on main tained schools and 
academies to make arrange ments to support pupils with medical 
condi tions, includ ing chil dren who do not have SEN or an EHC 
Plan.

4.63  Statutory guid ance80 published in April 2014 on ‘Supporting 
pupils at school with medical condi tions’ sets out arrange ments for 
Individual Healthcare Plans and other key duties includ ing:

77 SEND Regs 2014 reg 49.
78 SEND Regs 2014 regs 51–52.
79 SEND Regs 2014 reg 52.
80 See CFA 2014 s100(2) for the obligation on appropriate authorities to ‘have 

regard’ to this guidance.
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•	 The school should have a named person with overall respons ib il-
ity for policy imple ment a tion.

•	 All schools must develop a policy for support ing pupils with 
medical condi tions that is reviewed regu larly and is readily access-
ible to parents and school staff. The policy must include:
 – the proced ures to be followed whenever a school is noti fied 

that a pupil has a medical condi tion;
 – the role of indi vidual health care plans, and who is respons ible 

for their devel op ment, in support ing pupils at school with 
medical condi tions;

 – arrange ments for chil dren who are compet ent to manage their 
own health needs and medi cines;

 – the proced ures to be followed for managing medi cines;
 – what should happen in an emer gency situ ation;
 – details of what is considered to be unac cept able prac tice 

(examples are provided in the guid ance);
 – how complaints may be made and will be handled concern ing 

the support provided to pupils with medical condi tions.

Duties under the Equality Act 2010

4.64 Many chil dren and young people with SEN will be disabled and will 
benefit from having the ‘protec ted char ac ter istic’ of disab il ity under 
the Equality Act 2010. This means that they have a right not to be 
discrim in ated against and can enforce a legal duty to make reas on-
able adjust ments on a wide range of bodies, includ ing schools and 
other providers of educa tion.

4.65  This duty is not limited to schools and extends to all educa tional 
bodies that a child or young person might attend who are required to 
make adjust ments to their policies and their premises and to provide 
auxil i ary aids and services to avoid young people with disab il it ies 
being placed at a substan tial disad vant age.

4.66  The reas on able adjust ments duty requires those subject to it to 
anti cip ate the likely needs of disabled learners and take steps that are 
reas on able to meet those needs – with the cost of those reas on able 
steps to be met by the body concerned.

4.67  A failure to make a reas on able adjust ment amounts to unlaw ful 
discrim in a tion and can be chal lenged in a court or tribunal.

4.68  The reas on able adjust ments duty requires action in the follow ing 
three areas; policies, phys ical features and auxil i ary aids or services. 
This means that the educa tion provider must under take an assess-
ment of the young person’s needs and what detri ment is being caused 
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by the relev ant policy or phys ical feature or the failure to provide the 
relev ant aid.

4.69  In decid ing whether an adjust ment is reas on able, the educa tional 
body can take into account the cost of the adjust ment sought, the 
organ isa tion’s resources and size and the avail ab il ity of finan cial 
support.

4.70  Other duties under the Equality Act 2010 include a prohib i tion on 
direct discrim in a tion (refus ing to provide a service because the 
person is disabled) and on treat ing a person less favour ably because 
of a reason connec ted with their disab il ity without justi fic a tion 
(described as ‘discrim in a tion arising from disab il ity’).

4.71  For chil dren whose impair ment(s) give rise to an enhanced risk of 
phys ical aggres sion and so may be held to have a ‘tend ency to phys-
ical abuse’, reg 4(1)(c) of the Equality Act 2010 (Disability) Regulations 
201081 has for many years excluded them from the defin i tion of 
‘disab il ity’ where the act that resul ted in the alleged discrim in at ory 
treat ment arose from a ‘tend ency to phys ical abuse’. This has left 
many thou sands of disabled chil dren with diagnosis such as autism, 
who are excluded from school for reasons of phys ic ally aggress ive 
beha viour, outside the protec tion of the Equality Act 2010. In these 
cases, schools would not have to show that their treat ment was justi-
fied, and as part of that, would not have to demon strate that reas on-
able adjust ments were made prior to any exclu sion decision. However, 
the Upper Tribunal has now found that reg 4(c) unlaw fully discrim-
in ates against this group of chil dren in breach of Article 14 ECHR 
and so the regu la tion will need to be disap plied in similar cases.82

4.72  Further details in rela tion to duties under Equality Act 2010 are 
set out in chapter 9. There is a range of guid ance about the implic a-
tions of the Equality Act 2010 for schools and educa tion providers 
from the Equality and Human Rights Commission (EHRC).83 There 
is also a guide to the Equality Act 2010 for schools that is specific to 
disabled chil dren published by the Council for Disabled Children.84

81 SI No 2128.
82 C & C v The Governing Body of a School, the Secretary of State for Education (First 

Interested Party) and the National Autistic Society (Second Interested Party) 
(SEN) [2018] UKUT 269 (AAC).

83 For example, EHRC, Technical Guidance for Schools in England, last updated 
July 2014.

84 P Stobbs, Disabled Children and the Equality Act 2010: What teachers need to 
know and what schools need to do, including responsibilities to disabled children and 
young people under the Children and Families Act 2014, Council for Disabled 
Children, March 2015.
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SEN support – early years, schools, colleges

4.73 In January 2019, 14.9 per cent of pupils in schools in England have 
iden ti fied SEN (equat ing to 1,318,300 pupils) with 3.1 per cent 
having an EHC Plan (equat ing to 236,165 pupils).85 The major ity of 
chil dren with SEN will there fore not have an EHC plan and their 
needs will be met through a scheme of ‘SEN support’, a gradu ated 
approach to identi fy ing and support ing pupils of SEN which will 
extend to young people in further educa tion colleges/sixth forms.

4.74  Detailed inform a tion in rela tion to the SEN support system at 
each stage is set out in SEND Code:

•	 early years – para graphs 5.36–5.60;
•	 schools – para graphs 6.44–6.99; and
•	 further educa tion – para graphs 7.13–7.34.

4.75 All early years settings, schools and post 16 insti tu tions should adopt 
an ‘assess, plan, do, review’ cycle. The SEND Code states at para 6.44 
that:

. . . where a pupil is iden ti fied as having SEN, schools should take 
action to remove barri ers to learn ing and put effect ive special educa-
tional provi sion in place. This SEN support should take the form of a 
four-part cycle through which earlier decisions and actions are revis-
ited, refined and revised with a growing under stand ing of the pupil’s 
needs and of what supports the pupil in making good progress and 
secur ing good outcomes. This is known as the gradu ated approach. It 
draws on more detailed approaches, more frequent review and more 
special ist expert ise in success ive cycles in order to match inter ven-
tions to the SEN of chil dren and young people.

4.76 The SEND Code makes clear at para 5.44 that:
This cycle of action should be revis ited in increas ing detail and with 
increas ing frequency, to identify the best way of secur ing good 
progress. At each stage parents should be engaged with the setting, 
contrib ut ing their insights to assess ment and plan ning. Importantly, 
class and subject teach ers are still respons ible even when the pupil is 
away from the main class for parts of their provi sion.

4.77 All school and academy sixth forms, sixth form colleges, further 
educa tion colleges and 16–19 academies are provided with resources 
to support students with addi tional needs, includ ing young people 
with SEN and disab il it ies.86

85 Department for Education, National Statistics – Special Educational Needs in 
England January 2019local authority.

86 SEND Code, para 7.28.
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4.78  SEN support requires support for trans itions between schools 
and phases of educa tion. Paragraph 5.47 of the SEND Code states 
that:

SEN support should include plan ning and prepar ing for trans ition, 
before a child moves into another setting or school. This can also 
include a review of the SEN support being provided or the EHC plan. 
To support the trans ition, inform a tion should be shared by the current 
setting (in agree ment with parents) with the receiv ing setting or 
school.

4.79 The guid ance in the SEND Code on when schools or settings should 
seek an EHC plan is as follows:

Where, despite the setting having taken relev ant and purpose ful 
action to identify, assess and meet the special educa tional needs of the 
child, the child has not made expec ted progress, the setting should 
consider request ing an EHC needs assess ment.87

Education, Health and Care needs assess ments

Introduction

4.80 In order for a child or young person to obtain an EHC plan, there 
first needs to be an assess ment of his or her needs. This is called an 
Education, Health and Care needs assess ment. EHC plans are 
import ant docu ments; if correctly drafted they give rise to legally 
enforce able rights to special educa tional provi sion and give rights to 
request a partic u lar place ment.

4.81  An EHC needs assess ment for a child or young person aged 
between 0 and 25 can be reques ted by:

•	 the child’s parent;
•	 a young person over the age of 16 but under the age of 25;88 and
•	 a person acting on behalf of a school or post–16 insti tu tion (the 

SEND Code states that this should be with the know ledge and 
agree ment of the parent or young person where possible).89

4.82 The SEND Code states at para 9.9 that:

87 SEND Code, para 5.49.
88 Where a young person lacks capacity, a request for an assessment must be 

made on their behalf by an ‘alternative person’, ie a parent or ‘representative’ – 
see chapter 11 at para 11.86.

89 CFA 2014 s36(1).
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In addi tion, anyone else can bring a child or young person who has 
(or may have) SEN to the atten tion of the local author ity, partic u larly 
where they think an EHC needs assess ment may be neces sary. This 
could include, for example, foster carers, health and social care profes-
sion als, early years prac ti tion ers, youth offend ing teams or proba tion 
services, those respons ible for educa tion in custody, school or college 
staff or a family friend. This should be done with the know ledge and, 
where possible, agree ment of the child’s parent or the young person. 
Where a child or young person has been brought to the local author-
ity’s atten tion, they must determ ine whether an EHC needs assess-
ment is required.90

4.83 There is a right to request an assess ment up to the young person’s 
25th birth day.91

Criteria for assess ment

4.84 CFA 2014 s36 provides that when a request for an EHC needs assess-
ment for a child or young person is made, the local author ity must 
determ ine whether it may be neces sary for special educa tional provi-
sion to be made for the child or young person in accord ance with an 
EHC plan.

4.85  In making this determ in a tion, the local author ity must consult 
the child’s parent or the young person as soon as prac tical after 
receiv ing a request and notify the parent or young person that they 
have the right to express views to the author ity (orally or in writing) 
and submit evid ence.92

4.86  Where a local author ity is consid er ing whether to secure an EHC 
needs assess ment, it must also notify:

•	 the respons ible CCG;
•	 the officers of the local author ity who exer cise the local author ity’s 

social services func tions for chil dren or young people with SEN;
•	 in rela tion to a child, the head teacher of the school the child or if 

the child receives educa tion from a provider of relev ant early years 
educa tion, the person iden ti fied as having respons ib il ity for SEN 
(if any) in rela tion to that provider;

•	 in rela tion to a young person, the head teacher of the school or  
if the young person is a student at a post–16 insti tu tion, to the 
prin cipal of that insti tu tion.93

90 CFA 2014 s36(3).
91 SEND Code, para 9.115.
92 SEND Regs 2014 reg 3.
93 SEND Regs 2014 reg 4(2).
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4.87 The local author ity must secure an EHC needs assess ment for the 
child or young person if, after regard to the views of the parent or 
young person and evid ence submit ted, the local author ity is of the 
opinion that:

a) the child or young person has or may have SEN; and
b) it may be neces sary for special educa tional provi sion to be made 

for the child or young person in accord ance with an EHC plan.94

4.88 In rela tion to a young person over the age of 18, the local author ity 
must consider whether he or she requires addi tional time, in compar-
ison to the major ity of others of the same age who do not have special 
educa tional needs, to complete his or her educa tion or train ing.95

4.89  Higher educa tion (HE) is excluded from the defin i tion of educa-
tion under the Part 3 of CFA 201496 and an HE educa tion insti tu tion 
cannot be named in Section I of an EHC plan. The Upper Tribunal 
has there fore held that if a young person is simply seeking a place-
ment in HE, then a local author ity is not obliged to carry out an EHC 
needs assess ment as: ‘An assess ment would be point less because it 
could not lead to an EHC plan that would deliver what the young 
person wants’.97 That said, the Upper Tribunal also held that there 
are some courses which may be offered by HE insti tu tions which are 
not HE courses as these can still fall within the scope of the CFA 
2014.98 Accordingly, when decid ing whether or not an assess ment is 
neces sary, the local author ity should have regard to the type of HE 
course the young person wishes to access.

4.90  Paragraph 9.14 of the SEND Code sets out factors which local 
author it ies must pay partic u lar atten tion to when determ in ing 
whether an EHC needs assess ment is required. These include:

•	 academic attain ment and rates of progress;
•	 nature, extent and context of the child or young person’s SEN;
•	 evid ence of action already being taken by place ment;
•	 evid ence that where progress has been made, it is only as a result 

of addi tional inter ven tion and support above that usually provided;
•	 evid ence of phys ical, emotional and social devel op ment and 

health needs.

94 CFA 2014 s36(8).
95 CFA 2014 s36(10).
96 CFA 2014 s83(4).
97 Royal London Borough of Kensington and Chelsea v GG (SEN) [2017] UKUT 

0141 (AAC).
98 A course will be excluded from the CFA 2014 if it is a type listed in Education 

Reform Act 1988 Sch 6.
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4.91 Local author it ies may develop criteria to help them decide whether to 
carry out an EHC assess ment, but must be prepared to depart from 
criteria where there are good reasons to do so.99 They must not apply 
a blanket policy to partic u lar groups/types of needs, and must 
consider the child or young person’s needs indi vidu ally and on their 
merits, apply ing the tests in section 36.

4.92  Where the local author ity determ ines that it is not neces sary for 
special educa tional provi sion to be made in accord ance with an EHC 
plan, it must notify the child’s parent or young person of:

•	 the reasons for the determ in a tion not to secure an EHC needs 
assess ment;

•	 their right of appeal;
•	 the time limits for doing so;
•	 inform a tion concern ing medi ation;
•	 the avail ab il ity of disagree ment resol u tion services and inform a-

tion and advice about matters relat ing to the SEN of chil dren and 
young people.100

4.93 The local author ity is not required to secure an EHC needs assess-
ment if the child or young person has been assessed during the 
previ ous six months, although can do so if it considers neces sary.101

4.94  The local author ity must make it determ in a tion regard ing 
whether to secure an EHC needs assess ment within six weeks of the 
request subject to excep tions outlined below.102

The assess ment process

4.95 Where the local author ity secures an EHC needs assess ment for a 
child or young person, it must seek advice and inform a tion on the 
needs of the child or young person, what provi sion may be required 
to meet such needs and the outcomes that are inten ded to be achieved 
by the child or young person receiv ing that provi sion from the follow-
ing persons on the follow ing topics:

•	 the child’s parent or the young person;
•	 manager, head teacher or prin cipal of educa tion insti tu tion;
•	 medical advice and inform a tion from a health care profes sional iden-

ti fied by the respons ible commis sion ing body (usually the CCG);

 99 SEND Code, para 9.16.
100 CFA 2014 s36(5) and SEND Regs 2014 reg 5(3).
101 SEND Regs 2014 reg 24.
102 SEND Regs 2014 reg 4(1).
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•	 psycho lo gical advice and inform a tion from an educa tional 
psycho lo gist;

•	 advice and inform a tion in rela tion to social care;
•	 any other person the local author ity thinks is appro pri ate;
•	 any person the child’s parents or young person reas on ably request 

the local author ity obtain advice from;
•	 from Year 9 onwards – advice to assist with prepar a tion for adult-

hood and inde pend ent living;
•	 where it appears that the child or young person is either visu ally 

or hearing impaired or both, the school or place ment should 
consult with a person who is qual i fied to teach chil dren or young 
people with visual or hearing impair ment before they provide 
their advice.103

4.96 When the local author ity is request ing advice, they must provide the 
person or body with a copy of any repres ent a tions made by the child’s 
parent of the young person and any evid ence submit ted.104

4.97  Partners must respond within a maximum of six weeks of 
requests for advice,105 although there are excep tions to the time limits 
as outlined at para 4.105 below.

4.98  SEND Regs 2014 reg 7 states that when secur ing an EHC needs 
assess ment a local author ity must:

•	 consult the child and the child’s parent, or the young person and 
take into account their views, wishes and feel ings;

•	 consider any inform a tion provided to the local author ity by or at 
the request of the child, the child’s parent or the young person;

•	 consider the inform a tion and advice obtained;
•	 engage the child and the child’s parent, or the young person and 

ensure they are able to parti cip ate in decisions; and
•	 minim ise disrup tion for the child, the child’s parent, the young 

person and their family.

4.99 There is an emphasis in the SEND Code on ensur ing all assess ments 
have a person centred approach and there is effect ive co-ordination. 
Paragraph 9.22 of the SEND Code states that the assess ment and 
plan ning process should:

•	 focus on the child or young person as an indi vidual;
•	 enable chil dren and young people and their parents to express 

their views, wishes and feel ings;

103 SEND Regs 2014 reg 6.
104 SEND Regs 2014 reg 6(3).
105 SEND Regs 2014 reg 8(1).
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•	 enable chil dren and young people and their parents to be part of 
the decision-making process;

•	 be easy for chil dren, young people and their parents or carers to 
under stand, and use clear ordin ary language and images rather 
than profes sional jargon;

•	 high light the child or young person’s strengths and capab il it ies;
•	 enable the child or young person, and those that know them best 

to say what they have done, what they are inter ested in and what 
outcomes they are seeking in the future;

•	 tailor support to the needs of the indi vidual;
•	 organ ise assess ments to minim ise demands on famil ies;
•	 bring together relev ant profes sion als to discuss and agree together 

the overall approach;
•	 deliver an outcomes-focused and co-ordinated plan for the child 

or young person and their parent;
•	 support and encour age the involve ment of chil dren, young people 

and parents or carers by:
 – provid ing them with access to the relev ant inform a tion in 

access ible formats;
 – giving them time to prepare for discus sions and meet ings; 

and
 – dedic at ing time in discus sions and meet ings to hear their 

views.

4.100 In addi tion, the local author ity must not seek any of the advice 
referred to above if such advice has previ ously been provided for any 
purpose and the person provid ing that advice, the local author ity and 
the child’s parent or the young person are all satis fied that it is suffi-
cient for the purposes of an EHC needs assess ment.106

4.101  When secur ing an EHC needs assess ment, the local author ity 
must also consider whether the child’s parent or the young person 
requires any inform a tion, advice and support in order to enable them 
to take part effect ively in the EHC needs assess ment, and if it 
considers that such inform a tion, advice or support is neces sary, it 
must provide it.107

Timescales

4.102 If a local author ity decides, follow ing an EHC needs assess ment, not 
to issue an EHC plan, it must inform the child’s parent or young 

106 SEND Regs 2014 reg 6(4).
107 SEND Regs 2014 reg 4(9).
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person within a maximum of 16 weeks from the request for an EHC 
needs assess ment.108

4.103  Where the local author ity decides to issue an EHC plan, the 
child’s parent or young person must be provided with a draft plan 
and given 15 days to provide their views.109

4.104  The entire process of EHC needs assess ment and EHC plan 
devel op ment, from the point when an assess ment is reques ted (or a 
child or young person is brought to the local author ity’s atten tion) 
until the final EHC plan is issued, must take no more than 20 
weeks.110

4.105  Where there are excep tional circum stances, it may not be reas on-
able to expect local author it ies and others part ners to comply with the 
time limits above. The SEND Regs 2014 set out specific exemp tions. 
These include where:

•	 the local author ity has reques ted advice from the head teacher or 
prin cipal of a school or post–16 insti tu tion during a period begin-
ning one week before any date on which that school or insti tu tion 
was closed for a continu ous period of not less than four weeks 
from that date and ending one week before the date on which it 
re-opens;

•	 excep tional personal circum stances affect the child, the child’s 
parent or the young person during that time period; or

•	 the child, the child’s parent or the young person, are absent from 
the area of the author ity for a continu ous period of not less than 
four weeks during that time period referred to.111

4.106 Where these times cales are not met, the child’s parents or the young 
person would be able to chal lenge this failure either under the local 
author ity’s complaints proced ure or by way of judi cial review.

Education, health and care plans

Overview

4.107 CFA 2014 s37 states that a local author ity must issue an EHC plan 
where, in the light of an EHC needs assess ment, it is neces sary for 

108 SEND Regs 2014 reg 10(1).
109 SEND Regs 2014 reg 13(1)(a).
110 SEND Regs 2014 reg 13(2).
111 SEND Regs 2014 regs 10(4) and 13(3).
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special educa tional provi sion to be made for a child or young person 
in accord ance with an EHC plan.

4.108  Paragraphs 9.54 and 9.55 of the SEND Code set out the factors 
which local author it ies should consider when decid ing whether to 
issue a plan. These include:

•	 the child or young person’s SEN and the special educa tional 
provi sion made for the child or young person;

•	 whether the inform a tion from the EHC needs assess ment confirms 
the inform a tion avail able on the nature and extent of the child or 
young person’s SEN prior to the EHC needs assess ment; and

•	 whether the special educa tional provi sion made prior to the EHC 
needs assess ment was well matched to the SEN of the child or 
young person.

4.109 Where, despite appro pri ate assess ment and provi sion, the child or 
young person is not progress ing, or not progress ing suffi ciently well, 
the local author ity should consider what further provi sion may be 
needed. The local author ity should take into account:

•	 whether the special educa tional provi sion required to meet the 
child or young person’s needs can reas on ably be provided from 
within the resources normally avail able to main stream early years 
providers, schools and post–16 insti tu tions; or

•	 whether it may be neces sary for the local author ity to make special 
educa tional provi sion in accord ance with an EHC plan.112

4.110 In consid er ing what resources are normally avail able in main stream 
schools, it is neces sary to consider what the local author it ies have set 
out in its ‘local offer’ (see para 4.41 above). Many local author it ies will 
apply a ‘resource line’ of £6,000 per annum of special educa tional 
provi sion under which schools are expec ted to meet chil dren’s needs 
from within their own notional SEN budget. The Upper Tribunal 
has accep ted that:

. . . there is a clear, albeit rough and ready resource line to be crossed 
before an EHC plan is considered to be neces sary. It is based on the 
kinds of provi sion a school could make from its own notional SEN 
budget’113

 However, it will still be neces sary to consider what a partic u lar school 
is actu ally able to offer.

112 SEND Code, para 9.56
113 CB v Birmingham CC [2018] UKUT 13 (AAC).
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4.111  The ulti mate ques tion is, without an EHC plan, ‘can the child’s 
special educa tional needs be met through provi sion from the 
resources normally avail able to a main stream school and will they 
actu ally be met’?114

4.112  The Upper Tribunal has also held that there may be other reasons 
why an EHC plan is ‘neces sary’ beyond the ques tion of whether the 
child’s needs can reas on ably be met from the resources normally 
avail able to main stream schools. What is ‘neces sary’ has ‘a spec trum 
of mean ings, some where between indis pens able and useful’ and will 
vary accord ing to the partic u lar circum stances of the case.115

4.113  Where a local author ity decides it is neces sary to issue an EHC 
plan, it must notify the child’s parent or the young person and give 
the reasons for its decision.116 The local author ity should ensure it 
allows enough time to prepare the draft plan and complete the 
remain ing steps in the process within the 20-week overall time limit 
within which it must issue the final ised EHC plan.117

Contents of the EHC plan

4.114 Paragraph 9.61 of the SEND Code sets out the key require ments and 
prin ciples which apply to local author it ies and those contrib ut ing to 
the prepar a tion of an EHC plan. These include:

•	 EHC plans should be clear, concise, under stand able and access-
ible and written so they can be under stood by profes sion als in any 
local author ity.

•	 EHC plans should be forward looking – for example, anti cip at-
ing, plan ning and commis sion ing for import ant trans ition points 
in a child or young person’s life, includ ing plan ning and prepar-
ing for their trans ition to adult life.

4.115 The SEND Code states at para 9.62 that:
As a stat utory minimum, EHC plans must include the follow ing 
sections, which must be separ ately labelled from each other. The 
sections do not have to be in the order below and local author it ies may 
use an action plan in tabular format to include differ ent sections and 
demon strate how provi sion will be integ rated, as long as the sections 
are separ ately labelled.

114 JP v Sefton MBC [2017] UKUT 0364 (AAC); DH & GH v Staffordshire CC 
[2018] UKUT 49 (AAC).

115 Hertfordshire CC v (1) MC, (2) KC (SEN) [2016] UKUT 0385 (AAC).
116 CFA 2014 s36(9).
117 SEND Regs 2014 reg 13(2).
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Format of EHC plan:

A the views, interests and aspir a tions of the child and his 
parents or the young person;

B the child or young person’s special educa tional needs;
C the child or young person’s health care needs which relate to 

their special educa tional needs;
D the child or young person’s social care needs which relate to 

their special educa tional needs or to a disab il ity;
E the outcomes sought for the child or young person;
F the special educa tional provi sion required by the child or 

young person;
G any health care provi sion reas on ably required by the learn ing 

diffi culties or disab il it ies which result in the child or young 
person having SEN;

H1 any social care provi sion which must be made for the child or 
young person as a result of section 2 of the Chronically Sick 
and Disabled Persons Act 1970 and

H2 any other social care provi sion reas on ably required by the 
learn ing diffi culties or disab il it ies which result in the child or 
young person having SEN;

I the name of the school, main tained nursery school, post–16 
insti tu tion or other insti tu tion to be atten ded by the child or 
young person and the type of that insti tu tion or, where the 
name of a school or other insti tu tion is not specified in the 
EHC plan, the type of school or other insti tu tion to be 
atten ded by the child or young person; and

J where any special educa tional provi sion is to be secured by a 
direct payment, the SEN and outcomes to be met by the 
direct payment.

4.116 In addi tion, from Year 9, the EHC plan must include (in sections F, 
G, H1 or H2 as appro pri ate) the provi sion required to assist in prepar-
a tion for adult hood and inde pend ent living – for example, support 
for finding employ ment, housing or for parti cip a tion in society.118

4.117  Paragraph 9.69 of the SEND Code states that:
Provision must be detailed and specific and should normally be quan-
ti fied, for example, in terms of the type, hours and frequency of 
support and level of expert ise, includ ing where this support is secured 
through a Personal Budget.

118 SEND Regs 2014 reg 12(3).
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4.118 Where a child is at a special school or college, rather than a main-
stream place ment, that may be a factor to be taken into account in 
allow ing greater flex ib il ity.119 However, the Upper Tribunal has also 
held that ‘even for a child in special ist provi sion, the require ment of 
specificity cannot be aban doned where detail could reas on ably be 
provided’.120

4.119  The Council for Disabled Children has published guid ance which 
provides examples of good prac tice when draft ing EHC Plans.121

Outcomes

4.120 EHC plans must specify the outcomes sought for the child or young 
person in section E.122 The outcomes section of an EHC plan is very 
import ant because the duty to main tain the plan after a young 
person’s 18th birth day depends on whether the outcomes have been 
achieved. Despite their import ance, the outcomes section cannot 
however be appealed to the tribunal; the only legal remedy in rela tion 
to a flawed outcomes section of a plan is judi cial review.

4.121  The SEND Code suggests at para 9.64 that:
EHC plans should be focused on educa tion and train ing, health and 
care outcomes that will enable chil dren and young people to progress 
in their learn ing and, as they get older, to be well prepared for 
adult hood.

 The SEND Code goes on to give the follow ing general guid ance on 
outcomes:

EHC plans can also include wider outcomes such as posit ive social 
rela tion ships and emotional resi li ence and stabil ity. Outcomes should 
always enable chil dren and young people to move towards the long-
term aspir a tions of employ ment or higher educa tion, inde pend ent 
living and community parti cip a tion.

4.122 Paragraph 9.66 of the SEND Code provides a defin i tion of outcomes 
as follows:

An outcome can be defined as the benefit or differ ence made to an 
indi vidual as a result of an inter ven tion. It should be personal and not 
expressed from a service perspect ive; it should be some thing that 
those involved have control and influ ence over, and while it does not 

119 East Sussex CC v TW [2016] UKUT 528 (AAC).
120 B-M and B-M v Oxfordshire CC (SEN) [2018] UKUT 35 (AAC).
121 See: https://councilfordisabledchildren.org.uk/sites/default/files/field/

attachemnt/EHCP%20Exemplar%20Guide%202017.pdf.
122 SEND Code, para 9.64.
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always have to be formal or accred ited, it should be specific, meas ur-
able, achiev able, real istic and time bound (SMART). When an 
outcome is focused on educa tion or train ing, it will describe what the 
expec ted benefit will be to the indi vidual as a result of the educa tional 
or train ing inter ven tion provided.

4.123 Outcomes are not a descrip tion of the service being provided – for 
example, the provi sion of speech and language therapy is not an 
outcome. The outcome is what it is inten ded that the speech and 
language therapy will help the indi vidual to do that they cannot do 
now and by when this will be achieved.123

4.124  In all cases, EHC plans must specify the special educa tional 
provi sion required to meet each of the child or young person’s SEN. 
The provi sion should enable the outcomes to be achieved.124

4.125  The SEND Code addresses the rela tion ship between shorter 
term targets and longer term outcomes at para 9.69:

The EHC plan should also specify the arrange ments for setting 
shorter term targets at the level of the school or other insti tu tion 
where the child or young person is placed. Professionals working 
with chil dren and young people during the EHC needs assess ment 
and EHC plan devel op ment process may agree shorter term targets 
that are not part of the EHC plan. These can be reviewed and, if 
neces sary, amended regu larly to ensure that the indi vidual remains 
on track to achieve the outcomes specified in their EHC plan. 
Professionals should, wherever possible, append these shorter term 
plans and targets to the EHC plan so that regular progress monit or-
ing is always considered in the light of the longer term outcomes and 
aspir a tions that the child or young person wants to achieve. In some 
excep tional cases, progress against these targets may well lead to an 
indi vidual outcome within the EHC plan being amended at times 
other than follow ing the annual review.

The draft EHC plan and requests for a partic u lar school, 
college or other insti tu tion

4.126 Before issuing the final EHC plan, the child’s parents or the young 
person must be sent plans in draft and given 15 days to make repres-
ent a tions includ ing on partic u lar school named.125

123 SEND Code, para 9.66. For practical guidance, see Council for Disabled 
Children, EHC Outcomes Pyramid, September 2014.

124 SEND Code, para 9.68.
125 SEND Regs 2014 reg 13(1).
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4.127  The SEND Code states at para 9.77 that when the local author ity 
sends the draft EHC plan to the child’s parent or the young person, 
the follow ing apply:

•	 The local author ity must notify the child’s parent or the young 
person that during this period they can request that a partic u lar 
school or other insti tu tion, or type of school or other insti tu tion, 
be named in the plan. The draft plan must not contain the name 
of the school, main tained nursery school, post–16 insti tu tion or 
other insti tu tion or the type of school or other insti tu tion to be 
atten ded by the child or young person.126

•	 The local author ity must advise the child’s parent or the young 
person where they can find inform a tion about the schools and 
colleges that are avail able for the child or young person to attend, 
for example through the local offer.127

•	 The local author ity should also seek agree ment of any personal 
budget specified in the draft plan.128

Placements under EHC plans

4.128 Where a partic u lar school is reques ted, the local author ity must 
consult with govern ing body and relev ant local author ity if out of 
area.129

4.129  The child’s parent or the young person has the right to request a 
partic u lar school, college or other insti tu tion of the follow ing type to 
be named in their EHC plan:

•	 main tained nursery school;
•	 main tained school and any form of academy or free school (main-

stream or special);
•	 further educa tion or sixth form college;
•	 inde pend ent special school or inde pend ent special ist colleges 

(where they have been approved for this purpose by the secret ary 
of state and published in a list avail able to all parents and young 
people).130

126 SEND Regs 2014 reg 13(1)(a)(i).
127 SEND Regs 2014 reg 13(1)(b).
128 SEND Code, para 9.77.
129 CFA 2014 s39(2).
130 CFA 2014 ss38(3) and 41. Parents may also make representations for places in 

non-maintained early years provision and independent schools or colleges not 
on the approved list. These requests must be considered in accordance with 
Education Act 1996 s9. See SEND Code at para 9.84.
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4.130 CFA 2014 s39 provides that the local author ity must name the 
reques ted school or other insti tu tion in the EHC plan names the 
school or other insti tu tion specified in the request, unless:

•	 the school is unsuit able for the age, ability, aptitude or SEN of the 
child or young person concerned; or

•	 the attend ance of the child or young person at the reques ted 
school or other insti tu tion would be incom pat ible with:

 – the provi sion of effi cient educa tion for others; or
 – the effi cient use of resources.

4.131 In determ in ing whether attend ance would be incom pat ible with 
the effi cient use of resources, the local author ity must consider the 
cost to the public purse gener ally when compar ing the costs of the 
parents’ reques ted school with the LA’s own provi sion. The Upper 
Tribunal has clari fied that:
•	 for main tained special schools and main tained special ist units, 

the place funding is ignored for the purposes of calcu lat ing relat-
ive place ment cost;

•	 for main tained main stream schools, the age weighted pupil unit 
(AWPU) is taken into account as an addi tional cost, as is any 
further funding provided to meet the child’s needs.131

4.132 The Upper Tribunal has also held that when determ in ing whether to 
name an inde pend ent school in section I, this would only be an inef-
fi cient use of resources if there was a more effi cient option avail able 
which was appro pri ate. In decid ing whether a partic u lar place ment is 
appro pri ate, the Upper Tribunal held that the First-tier Tribunal had 
not erred when placing signi fic ant weight on the strongly held wishes 
of the child that he did not wish to attend the School. In that case, the 
First-tier Tribunal had found that the child had ‘formed an entrenched 
and currently intract able oppos i tion to attend ing [school R] or any 
main stream provi sion’ and the evid ence of the educa tional psycho lo-
gist was that these views were rooted in his SEN (rather than being 
influ enced by his parents) and would most likely result in the place-
ment failing. Accordingly, it was concluded the main stream place-
ment was not appro pri ate and the inde pend ent school was named.132

131 Hammersmith and Fulham LBC v L and F; O and H v Lancashire CC [2015] 
UKUT 523 (AAC), see summary at [6]–[9]. Although this was a decision in the 
context of Education Act 1996 s9 it would appear also to apply where the 
relevant statutory provision is CFA 2014 s39.

132 St Helens BC v TE and another [2018] UKUT 278 (AAC).
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4.133  The SEND Code states at para 9.88 that where a parent or young 
person does not make a request for a partic u lar nursery, school  
or college, or does so and their request is not met, the local author ity 
must specify main stream provi sion in the EHC plan unless it  
would be:

•	 against the wishes of the parent or young person; or
•	 incom pat ible with the effi cient educa tion of others.133

4.134 Mainstream educa tion cannot be refused by a local author ity on the 
grounds that it is not suit able: SEND Code, para 9.89.

4.135  If the local author ity considers a partic u lar main stream place to 
be incom pat ible with the effi cient educa tion of others, it must 
demon strate that there are no reas on able steps that it, or the school 
or college, could take to prevent that incom pat ib il ity.134

4.136  Where a school is named in section I of an EHC plan but 
considers that it is unsuit able for the child or young person, then it is 
able to chal lenge that decision by way of judi cial review.135 It can also 
request that the Secretary of State for Education inter vene where it 
considers a local author ity has acted unlaw fully.136

Finalising and main tain ing the EHC plan

4.137 Regulation 14 of the SEND Regs 2014 provides that the final ised 
EHC plan must be in the form of the draft plan, or in a form modi-
fied in the light of the repres ent a tions made by the child’s parent or 
young person.

4.138  When sending a copy of the final ised EHC plan to the child’s 
parent or the young person, the local author ity must notify them of:

•	 their right to appeal matters within the EHC plan;
•	 the time limits for doing so;
•	 the inform a tion concern ing medi ation;
•	 the avail ab il ity of:

 – disagree ment resol u tion services; and
 – advice and inform a tion about matters relat ing to the special 

educa tional needs of chil dren and young people.137

133 CFA 2014 s33(2).
134 CFA 2014 s33(3) and SEND Code, para 9.90.
135 R (An Academy Trust) v Medway Council [2019] EWHC 156 (Admin).
136 Education Act 1996 s496.
137 SEND Regs 2014 reg 14(2).
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4.139 CFA 2014 s42(2) provides that local author it ies must secure the 
specified special educa tional provi sion in the EHC plan. Section 43 
requires any of a wide range of schools, colleges and insti tu tions to 
admit a child or young person if named in their EHC plan. If a local 
author ity names an inde pend ent school or inde pend ent college in 
the plan as special educa tional provi sion, it must also meet the costs 
of the fees, includ ing any board ing and lodging where relev ant.138

4.140  The specific duties in rela tion to main tain ing the health and 
social care aspects of the plans are summar ised in chapters 5 and 3 
respect ively.

4.141  Once a plan has been final ised, the child or young person is 
entitled to receive the special educa tional provi sion at all times and it 
can only be amended by a local author ity in accord ance with the 
legis la tion and SEND Code of Practice. This means that they can 
only be amended follow ing the process for Review or Re-assessment 
outlined below. Further, in order to legit im ately trigger this process 
the power must be used lawfully and ration ally.139

Ceasing to main tain the EHC plan

4.142 Decisions to cease to main tain an EHC plan are governed by CFA 
2014 s45. There are only two bases on which a local author ity can 
decide to cease to main tain a plan:

•	 the author ity is no longer respons ible for the child or young 
person; or

•	 the author ity determ ines that it is no longer neces sary for the plan 
to be main tained.140 The circum stances in which it is no longer 
neces sary for an EHC plan to be main tained for a child or young 
person include where the child or young person no longer 
requires the special educa tional provi sion specified in the plan.141

4.143 Importantly, section 45(3) is clear that in decid ing whether a young 
person over 18 no longer requires the special educa tional provi sion 
specified in the plan, ‘a local author ity must have regard to whether 
the educa tional or train ing outcomes specified in the plan have been 
achieved’. This is why the outcomes section of any plan is of crit ical 
import ance, partic u larly a plan for a child who is approach ing trans-

138 SEND Code, para 9.131.
139 R (S) v Camden LBC [2018] EWHC 3354 (Admin); (2019) 22 CCLR 208.
140 CFA 2014 s45(1).
141 CFA 2014 s45(2).
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ition to adult hood. However, the Upper Tribunal has held142 that 
although ‘outcomes’ in the EHC plan are one factor to consider, 
there are numer ous reasons why it may be neces sary to continue to 
main tain an EHC plan, and local author it ies must not simply 
consider whether the outcomes have been achieved. It is also neces-
sary to consider the young person’s educa tional and train ing aspir a-
tions (set out in section A); the reasons why the outcomes were 
achieved; and whether the young person’s SEN profile has altered. 
Before making the decision, local author it ies must ensure that they 
have up to date inform a tion and assess ments regard ing the young 
person’s educa tional needs. The Upper Tribunal stated that:

In decid ing whether to cease to main tain an EHC Plan, a local author-
ity should ask itself whether a young person would meet the test for 
prepar ing and main tain ing an EHC Plan in 3 the first instance. If the 
answer is ‘yes’, I do not see how a local author ity could prop erly decide 
that it is no longer neces sary for an EHC Plan to be main tained.

4.144 Where a local author ity decides that an EHC plan is no longer 
neces sary because the outcomes can be achieved through social care 
provi sion, the Upper Tribunal has emphas ised that the social care 
provi sion needs to be prac tic ally avail able in reality and not merely 
theor et ical.143

4.145  The Upper Tribunal has also held that when decid ing whether a 
young person could still benefit from educa tional provi sion, that it is 
not neces sary for the young person to be working towards any formal 
qual i fic a tions; finding that:

For many of those to whom the 2014 Act and Regulations apply, 
attain ing any qual i fic a tions at all is not an option. That does not mean 
that they do not require, or would not benefit from, special educa-
tional provi sion.144

 In that case it was accep ted by the tribunal that even though ‘further 
achieve ments may be small’, they would be valu able in the young 
person’s life.

4.146  If there is a decision to cease to main tain a plan, it must continue 
to be main tained until the end of the period allowed for bring ing an 
appeal under section 51 against its decision to cease to main tain the 
plan or until the appeal is finally determ ined.145

142 B & M v Cheshire East Council [2018] UKUT 232 (AAC).
143 Buckinghamshire County Council v SJ [2016] UKUT 0254 (AAC).
144 Buckinghamshire County Council v SJ [2016] UKUT 0254 (AAC).
145 CFA 2014 s45(4).
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4.147  Specific circum stances where a local author ity must not cease to 
main tain a plan are set out in regs 29–30 of the SEND Regs 2014. 
The proced ure which must be followed in determ in ing whether to 
cease to main tain a plan is mandated by regu la tion 31. In partic u lar, 
the local author ity must:

•	 inform the child’s parent or the young person that it is consid er-
ing ceasing to main tain the child or young person’s EHC plan;

•	 consult the child’s parent or the young person; and
•	 consult the head teacher, prin cipal or equi val ent person at the 

educa tional insti tu tion that is named in the EHC plan.

Reviews

4.148 CFA 2014 s44 requires local author it ies to review EHC plans every 
12 months start ing on the date the plan was first made. Regulation 
18 of the SEND Regs 2014 provides further specific circum stances 
where plans must be reviewed.

4.149  Where a child or young person is within 12 months of a trans fer 
between phases of educa tion, the local author ity must review and 
amend the plan to include the place ment the child or young person 
will attend follow ing trans fer no later than:

•	 31 March in the calen dar year of the child or young person’s trans-
fer from second ary school to a post–16 insti tu tion; and

•	 15 February in the calen dar year of the child’s trans fer in any 
other case.146

4.150 Where it is proposed that a young person trans fers from one post–16 
insti tu tion to another post–16 insti tu tion at any other time, the local 
author ity must review and amend the EHC plan at least five months 
before that trans fer takes place so that it names the post–16 insti tu-
tion that the young person will attend follow ing the trans fer.147

4.151  Where a child or young person is due to trans fer from a second ary 
school to a post–16 insti tu tion on 1 September 2015 the local author-
ity must amend and review the EHC plan before 31 May 2015.148

4.152  Local author it ies should consider review ing an EHC plan for a 
child under five at least every three to six months to ensure that  
the provi sion contin ues to be appro pri ate. Such reviews would be in 

146 SEND Regs 2014 reg 18(1).
147 SEND Regs 2014 reg 18(2).
148 SEND Regs 2014 reg 18(3).
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addi tion to the annual review and are not subject to the same require-
ments regard ing invit a tions and obtain ing advice. However, the 
child’s parent must be fully consul ted on any proposed changes  
to the EHC plan and made aware of their right to appeal to the 
tribunal – both if they do not agree with the proposed changes and if 
no changes are made.149

4.153  When under tak ing a review of an EHC plan, a local author ity 
must:

•	 consult the child and the child’s parent or the young person, and 
take account of their views, wishes and feel ings;

•	 consider the child or young person’s progress towards achiev ing 
the outcomes specified in the EHC plan and whether these 
outcomes remain appro pri ate for the child or young person; and

•	 consult the school or other insti tu tion atten ded by the child or 
young person.150

4.154 Where the child or young person attends a school, the local author ity 
can require the head teacher or prin cipal of the school to arrange and 
hold the meeting. The local author ity can ask a further educa tion 
college to convene the review.151

4.155  The follow ing persons must be invited to attend with at least two 
weeks’ notice:

•	 the child’s parent or the young person;
•	 the provider of the relev ant early years educa tion or the head 

teacher or prin cipal of the school, post–16 or other insti tu tion 
atten ded by the child or young person;

•	 relev ant local author ity officers in rela tion to SEN and social care 
func tions; and

•	 a health care profes sional iden ti fied by the respons ible commis-
sion ing body to provide advice about health care provi sion in rela-
tion to the child or young person.152

4.156 The person arran ging the review meeting must obtain advice and 
inform a tion about the child or young person from the persons 
invited to attend and must circu late it to those persons at least two 
weeks in advance of the review meeting.153

149 SEND Code, para 9.178.
150 SEND Regs 2014 reg 19.
151 SEND Regs 2014 reg 20.
152 SEND Regs 2014 reg 20(2) and (3).
153 SEND Regs 2014 reg 20(4).
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4.157  The child or young person’s progress towards achiev ing the 
outcomes specified in the EHC plan must be considered at the 
meeting.154 This require ment is partic u larly import ant for young 
people aged over 18 as the educa tional and train ing outcomes will 
determ ine whether the EHC plan ceases.

4.158  When the child or young person is in or beyond Year 9, the review 
meeting must consider what provi sion is required to assist the child 
or young person in prepar a tion for adult hood and inde pend ent 
living.155

4.159  Following the review, the head teacher or prin cipal of the school 
or educa tional insti tu tion must prepare a written report which sets 
out any recom mend a tions or amend ments to be made to the EHC 
plan. The report must include the advice and inform a tion obtained 
prior to the annual review.156 The report must be prepared within two 
weeks of the review meeting and sent to every one who was invited to 
attend/prepared advice.157

4.160  When the local author ity receives the report they must decide 
whether to:

•	 continue to main tain the EHC plan in its current form;
•	 amend it; or
•	 cease to main tain it.158

4.161 The local author ity must notify the child’s parent or the young person 
of their decision within four weeks of the review meeting and, if the 
decision is to continue the plan in its previ ous form or cease to main-
tain it, inform them of:

•	 their right to appeal;
•	 the time limits for doing so; and
•	 inform a tion concern ing medi ation and the avail ab il ity of disagree-

ment resol u tion services and inform a tion and advice.159

4.162 Where a local author ity decides to make amend ments follow ing the 
annual review it must:

•	 send the child’s parent or the young person a copy of the EHC 
plan together with a notice specify ing the proposed amend ments, 

154 SEND Regs 2014 reg 20(5).
155 SEND Regs 2014 reg 20(6).
156 SEND Regs 2014 reg 20(7) and (9).
157 SEND Regs 2014 reg 20(9).
158 SEND Regs 2014 reg 20(10).
159 SEND Regs 2014 reg 20(11).

36470.indb   200 19/12/2019   14:56



Education  201

together with copies of any evid ence which supports those 
amend ments;

•	 provide the child’s parent or the young person with notice of their 
right to request that a partic u lar school is or other insti tu tion is 
named in the plan;

•	 give them at least 15 days, begin ning with the day on which the 
draft plan was served, in which to:
 – make repres ent a tions about the content of the draft plan;
 – request that a partic u lar school or other insti tu tion be named 

in the plan;
 – request a meeting with an officer of the local author ity; and
 – advise them where they can find inform a tion about the schools 

and colleges.160

4.163 The local author ity must then send the final ised EHC plan to the 
child’s parent or young person, the govern ing body or prin cipal of the 
school or educa tional insti tu tion and the CCG, as soon as possible 
and in any event within eight weeks of first sending the plan and 
proposed amend ments to the parent and notify them of the matters 
specified at para 4.161 above.161

Re-assessments

4.164 Provided that an assess ment has not been under taken within the 
previ ous six months, and the local author ity considers it is neces sary, 
the local author ity must carry out a re-assessment of the educa tional, 
health care and social care needs of a child or young person for whom 
it main tains an EHC plan if a request is made to it by:

•	 the child’s parent or the young person;
•	 govern ing body, propri etor or prin cipal of the school or insti tu-

tion which the child or young person attends; or
•	 the respons ible CCG.162

4.165 The local author ity may also secure a re-assessment of those needs at 
any other time if it thinks it neces sary.163

4.166  The local author ity must notify the child’s parent or the young 
person whether or not it is neces sary to reas sess the child or young 

160 SEND Regs 2014 reg 22.
161 SEND Regs 2014 reg 22.
162 CFA 2014 s44(2) and SEND Regs 2014 reg 24.
163 CFA 2014 s44(3).
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person within 15 days of receiv ing the request to re-assess.164 Where 
the local author ity does not consider it is neces sary to re-assess they 
must notify them of:

•	 their right to appeal;
•	 the time limits for doing so;
•	 inform a tion concern ing medi ation and the avail ab il ity of disagree-

ment resol u tion services and inform a tion and advice.165

4.167 If, at any time, a local author ity proposes to amend an EHC plan, it 
shall proceed as if the proposed amend ment were an amend ment 
proposed after a review, with parents or young people having the 
same appeal rights and enti tle ment to noti fic a tion.166

Personal budgets

4.168 The SEND Code states at para 9.95 that:
A personal budget is an amount of money iden ti fied by the local 
author ity to deliver provi sion set out in an EHC plan where the parent 
or young person is involved in secur ing that provi sion.167

 It can include funding for educa tion, health and social care.
4.169  The right to a personal budget and right to request a direct 

payment in respect of SEN provi sion offer oppor tun it ies to parents 
and young people to be able to use funding avail able to access special-
ist inter ven tions which may not ordin ar ily be commis sioned or avail-
able within local author it ies.

4.170  This is recog nised in the SEND Code, which says at para 9.61 
that where a young person or parent is seeking an innov at ive or 
altern at ive way to receive their support services – partic u larly through 
a personal budget, but not exclus ively so – then the plan ning process 
should include the consid er a tion of those solu tions with support and 
advice avail able to assist the parent or young person in decid ing how 
best to receive their support.

4.171  It is there fore import ant that parents, young people and profes-
sion als working with them under stand how personal budgets and 
direct payments work, and when they can be accessed.

164 SEND Regs 2014 reg 25(1).
165 SEND Regs 2014 reg 25(2).
166 SEND Regs 2014 reg 28.
167 CFA 2014 s49(2).
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4.172  Parents and young people have a right to request a personal 
budget figure be included on the EHC plan.168 There is no right for a 
personal budget or direct payment for educa tion where a child or 
young person does not have an EHC plan.

4.173  Each local author ity must have a policy on personal budgets as 
part of their local offer which should include:

•	 a descrip tion of the services across educa tion, health and social 
care that currently lend them selves to the use of personal budgets;

•	 how that funding will be made avail able;
•	 clear and simple state ments of eligib il ity criteria and the decision-

making processes.169

4.174 The local author ity is not required to prepare a personal budget for 
special educa tional provi sion which is secured by the local author ity 
under an arrange ment with a third party (such as the NHS) where 
the local author ity pays an aggreg ate sum for the provi sion and a 
notional amount for that child’s partic u lar provi sion cannot be disag-
greg ated without having an adverse impact on other services or if it 
would not be an effi cient use of the local author ity’s resources.170 
This amend ment appears to have been made to alle vi ate local author-
ity concerns about the burden of having to prepare a personal budget 
in such cases.

4.175  A request for a personal budget can be made at any time during 
the EHC needs assess ment process or when a draft EHC plan is 
prepared.171

4.176  There are four ways in which a personal budget can be delivered:

1) direct payments – where indi vidu als receive the cash to contract, 
purchase and manage services them selves;

2) an arrange ment – whereby the local author ity, school or college 
holds the funds and commis sions the support specified in the 
plan (these are some times called notional budgets);

3) third party arrange ments – where funds (direct payments) are paid 
to and managed by an indi vidual or organ isa tion on behalf of the 
child’s parent or the young person;

4) a combin a tion of the above.172

168 CFA 2014 s49(1).
169 SEND Code, para 9.96.
170 Special Educational Needs (Personal Budgets) Regulations 2014 SI No 1652 

reg 4A.
171 Special Educational Needs (Personal Budgets) Regulations 2014 reg 4(1).
172 SEND Code, para 9.101.
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4.177 The first step in setting a personal budget figure is for the local 
author ity to provide an indic a tion of the level of funding required. 
This is called an ‘indic at ive budget’ or ‘indic at ive figure’. It can be 
calcu lated through a resource alloc a tion scheme or banded funding 
system but this should only be a start ing point and local author it ies 
should be clear that any figure discussed at this stage an indic at ive 
amount only.173

4.178  The final alloc a tion of funding budget must be suffi cient to secure 
the agreed provi sion specified in the EHC plan and must be set out 
as part of that provi sion.174

4.179  Local author it ies must consider each request for a personal 
budget on its own indi vidual merits. If a local author ity is unable to 
identify a sum of money for a partic u lar provi sion they should inform 
the child’s parent or young person of the reasons.175

4.180  The SEND Code states at para 9.106 that demand from parents 
and young people for funds that cannot, at present, be disag greg ated 
should inform joint commis sion ing arrange ments for greater choice 
and control.

Direct payments for SEN provi sion

4.181 As explained above, one of the ways in which funding from a personal 
budget can be accessed is through a ‘direct payment’. A direct 
payment is a cash payment made by the local author ity to the child’s 
parent or young person to contract, purchase and manage services 
them selves.

4.182  A local author ity may only make direct payments where they are 
satis fied that:

•	 the recip i ent will use them to secure the agreed provi sion in an 
appro pri ate way;

•	 where the recip i ent is the child’s parent or a nominee, that person 
will act in the best interests of the child or the young person when 
secur ing the proposed agreed provi sion;

•	 the direct payments will not have an adverse impact on other 
services which the local author ity provides or arranges for chil-

173 See by close analogy R (KM) v Cambridgshire CC [2012] UKSC 23; (2012) 15 
CCLR 374, discussed at para 3.107.

174 SEND Code, para 9.102.
175 SEND Code, para 9.106.
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dren and young people with an EHC plan which the author ity 
main tains; and

•	 secur ing the proposed agreed provi sion by direct payments is an 
effi cient use of the author ity’s resources. This means in prac tice a 
local author ity will only agree to make direct payment for special 
educa tional provi sion where it will not cost them anymore than if 
they provided the provi sion them selves or through their exist ing 
contract ing arrange ments.176

4.183 Where a direct payment is proposed for special educa tional provi-
sion, the early years setting, school or college must agree to a direct 
payment being used before it can go ahead.177

Children and young people in custody

4.184 Sections 70–75 of the CFA 2014 apply the scheme in a modi fied 
form to chil dren and young people in custody up to the age of 18. 
This is an extremely import ant devel op ment given the wide spread 
acknow ledg ment that outcomes for this group are even worse than 
those for other chil dren and young people with SEN.

4.185  The SEND Code addresses these provi sions at paras 10.60–10.150. 
Practice guid ance is also avail able from the Council for Disabled 
Children.178

4.186  The central require ment of the scheme for detained chil dren and 
young people are as follows:

•	 Local author it ies must not cease an EHC plan when a child or 
young person enters custody. They must keep it while the detained 
person is detained and main tain and review it when the detained 
person is released.

•	 If a detained person has an EHC plan before being detained (or 
one is completed while the detained person is in the relev ant 
youth accom mod a tion) the local author ity must arrange appro pri-
ate special educa tional provi sion for the detained person while he 
or she is detained.

176 Special Educational Needs (Personal Budgets) Regulations 2014 reg 6(1).
177 Special Educational Needs (Personal Budgets) Regulations 2014 reg 9.
178 Council for Disabled Children, Children and Families Act 2014: Children and 

young people with SEN in youth custody, Implementation Support Materials, 
March 2015.
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•	 If it is not prac tic able to arrange the provi sion specified in the 
EHC plan, provi sion corres pond ing as closely as possible to that 
in the EHC plan must be arranged.

•	 Where a detained person does not have an EHC plan, the appro-
pri ate person179 or the person in charge of the relevant youth 
accommodation can request an assessment of the detained 
person’s post-detention EHC needs from the ‘home’ local author-
ity. When consid er ing a request the local author ity must consult 
the appro pri ate person and the person in charge of the relev ant 
youth accom mod a tion. There is a right to appeal to the tribunal 
for the appro pri ate person.

•	 The local author ity must secure an assess ment of post-detention 
needs if the detained person has or may have SEN and it may be 
neces sary for special educa tional provi sion to be made in accord-
ance with an EHC plan on the person’s release from deten tion.

•	 Advice and inform a tion must be sought from the usual range of 
sources as part of the assess ment process – see para 4.95 above.

•	 The stand ard 20-week times cale for the comple tion of the EHC 
plan ning process applies – see para 4.104 above.

•	 Anyone else, includ ing YOTs and educa tion providers in custody, 
has a right to bring the detained person to the notice of the local 
author ity as someone who may have SEN and the local author ity 
must consider whether an assess ment of the person’s post-
detention EHC needs is neces sary.

•	 The local author ity must promote the fulfil ment of the detained 
person’s learn ing poten tial while the person is in custody and on 
his or her release, whether the person has an EHC plan or not.

•	 The duties in the CFA 2014 no longer apply once a young person 
is trans ferred to the adult secure estate.

Residential and out-of-authority place ments

4.187 Children with complex needs may at some stage require resid en tial 
school ing – whether as a result of the complex ity of their needs, 
family break down or indeed a combin a tion of the two. When consid-
er ing whether an educa tional need for a resid en tial school place ment 
arises, the ques tion asked is often whether the child needs a ‘waking 
day’ curriculum, and there are a number of court and tribunal 

179 The detained person’s parent, where the detained person is a child, or the 
young person, where the detained person is a young person.
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decisions under the old SEN scheme addressed to this ques tion. 
However, the joined-up approach across educa tion, health and social 
care which is supposed to be at the heart of the new scheme, includ-
ing the National Trial (see para 4.246 below) should reduce the tend-
ency to focus on chil dren’s needs in silos. In prac tice an argu ment 
for resid en tial school ing which has tended to gain more support in 
tribunal appeals is that there is no local provi sion that can meet the 
child’s needs.

4.188  Where there is social care input into a resid en tial school place-
ment, it is likely that it will be made under CA 1989 s20 and the child 
will become ‘looked after’.180 In other cases where a child is placed in 
a resid en tial special school with the inten tion that he or she should 
remain there for longer than three months, the Director of Children’s 
Services must be noti fied.181 The Director must then ‘take such steps 
as are reas on ably prac tic able to enable them to determ ine whether 
the child’s welfare is adequately safe guarded and promoted’ and 
consider whether to exer cise any of their func tions under the 
Children Act 1989 in rela tion to that child.182

4.189  Some inde pend ent resid en tial school place ments will include 
elements of health care provi sion within its costs. In these cases, the 
local author ity is neither obliged nor able to fund the health care 
provi sion even where that provi sion is ‘essen tial for [the child] to be 
educated’ and funding for the health care elements will need to be 
sought from the respons ible CCG.183 The ‘National Trial’ referred to 
at para 4.187 above will mean that the tribunal will now have the 
power to make recom mend a tions to a CCG about the funding of the 
element of provi sion, albeit the Upper Tribunal has emphas ised (in 
refus ing to allow a CCG to be joined as a party to an appeal which 
concerned health care provi sion in a young person’s EHC plan) that 
tribunal recom mend a tions on health care provi sion do not create any 
substant ive legal oblig a tions for CCGs.184

4.190  Many chil dren in resid en tial schools will be placed out of their 
‘home’ author ity. Other disabled chil dren will be placed out of author-
ity either as a result of family break down or to meet their social care 

180 R (O) v East Riding of Yorkshire CC [2011] EWCA Civ 196. See chapter 3 at 
para 3.145 for the consequence of ‘looked after’ status.

181 CA 1989 s85. See further chapter 3 at para 3.149.
182 CA 1989 s85(4).
183 East Sussex CC v KS (SEN) [2017] UKUT 273 (AAC).
184 NHS West Berkshire Clinical Commissioning Group v The First-tier Tribunal 

(Health, Education and Social Care Chamber) (interested parties: (1) AM; (2) 
MA; (3) Westminster City Council) [2019] UKUT 44 (AAC).

36470.indb   207 19/12/2019   14:56



208  Disabled chil dren: a legal hand book / chapter 4

needs. Responsibility for meeting these chil dren’s SEN remains with 
the author ity where they are ordin ar ily resid ent. So if a child moves 
to a settled place ment with foster parents, then the respons ib il ity for 
the child’s SEN moves to the local author ity in whose area the foster 
parents live.

4.191  Regulation 15 of the SEND Regs 2014 makes provi sion for the 
trans fer of respons ib il ity for EHC plans where a child or young 
person moves between local author it ies.

School attend ance

4.192 Education Act 1996 s7 places a duty on parents to ensure that chil dren 
of compuls ory school age receive suit able educa tion either by regular 
attend ance at school, altern at ive provi sion or other wise (at home).

4.193  The stat utory guid ance relat ing to parental respons ib il ity for 
attend ance185 states that:

Local author it ies and all schools have legal powers to use parent ing 
contracts, parent ing orders and penalty notices to address poor attend-
ance and beha viour in school. In addi tion to using these powers, local 
author it ies and schools can develop other prac tices to improve 
attend ance.

4.194 Penalty notices are fines imposed on parents as an altern at ive to 
prosec u tion where a child’s absence has not been author ised. The 
scheme is governed by the Education (Penalty Notices) (England) 
Regulations 2007186 which requires each local author ity to have its 
own Code of Conduct.

4.195  Parents can in some circum stances be prosec uted for failing to 
secure the regular attend ance of their chil dren at school.187 However, 
the High Court has held188 that there will be a defence if there is 
‘reas on able justi fic a tion’ for the failure. Although the burden will be 
on the parent to prove that their child was preven ted from attend ing 
due to sick ness or other avoid able cause, written medical evid ence is 
not essen tial and parental evid ence can be suffi cient.

4.196  The Department for Education has also published guid ance for 
schools and local author it ies on pupil registers and absence and 

185 Department for Education ‘School attendance parental responsibility 
measures – Statutory guidance for local authorities, school leaders, school 
staff, governing bodies and the police’ January 2015.

186 SI No 1867.
187 Education Act 1996 s444(1).
188 East Sussex CC v Sussex Central Area Justices [2019] EWHC 164 (Admin).
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attend ance codes.189 In rela tion to chil dren out of school due to 
illness, the guid ance makes clear that parents should only be asked 
for medical evid ence to support illness where there is a genuine 
cause for concern about the vera city of an illness and that schools are 
advised not to request medical evid ence unne ces sar ily.

Elective home educa tion

4.197 Parents retain a legal right under Education Act 1996 s7 to choose to 
educate their chil dren at home for either some or part of their total 
educa tion at school as long as chil dren of compuls ory school age 
receive effi cient full-time educa tion suit able to meet their needs. It 
should be made clear that this is differ ent to situ ations where a child 
is unable to attend school for example through reasons of illness or 
where ‘educa tion other wise than at school’ is considered by the local 
author ity to be appro pri ate (see para 4.201 below).

4.198  The Department for Education has published new guid ance for 
both parents and local author it ies on ‘Elective home educa tion’ in 
April 2019 which sets out the require ments on parents when deliv er-
ing a full time suit able educa tion at home and the respons ib il it ies on 
local author it ies.

4.199  The SEND Code provides guid ance on the consid er a tions for chil-
dren with SEN who are being educated at home at paras 10.30–10.38. 
The Code emphas ises that:

•	 Home educa tion must be suit able to the child’s age, ability, 
aptitude and SEN.

•	 Local author it ies should work in part ner ship with, and support, 
parents to ensure that the SEN of these chil dren are met where 
the local author ity already knows the chil dren have SEN or the 
parents have drawn the chil dren’s special needs to the author ity’s 
atten tion.

•	 Local author it ies should fund the SEN needs of home-educated 
chil dren where it is appro pri ate to do so.190

189 Department for Education, School attendance Guidance for maintained 
schools, academies, independent schools and local authorities (July 2019).

190 The Code notes at para 10.30 that ‘The high needs block of the Dedicated 
Schools Grant is intended to fund provision for all relevant children and 
young people in the authority’s area, including home-educated children’. See 
further the Department for Education’s undated document ‘Revised Funding 
Guidance for Local Authorities on Home Educated Children’.
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•	 In cases where local author it ies and parents agree that home 
educa tion is the right provi sion for a child or young person with 
an EHC plan, the plan should make clear that the child or young 
person will be educated at home. If it does then under CFA 2014 
s42(2) the local author ity must arrange the special educa tional 
provi sion set out in the plan, working with the parents.

•	 In cases where the EHC plan gives the name of a school or type 
of school where the child will be educated and the parents decide 
to educate at home, the local author ity is not under a duty to make 
the special educa tional provi sion set out in the plan provided it is 
satis fied that the arrange ments made by the parents are suit able. 
The local author ity must review the plan annu ally to assure itself 
that the provi sion set out in it contin ues to be appro pri ate and that 
the child’s SEN continue to be met.

•	 Where a child or young person is a registered pupil and the parent 
decides to home educate, the parent must notify the school in 
writing that the child or young person is receiv ing educa tion 
other wise than at school and the school must then remove the 
pupil’s name from the admis sion register.

•	 The local author ity is required to inter vene through the school 
attend ance order frame work ‘if it appears . . . that a child of 
compuls ory school age is not receiv ing suit able educa tion’.

4.200 Importantly, the SEND Code notes at para 10.34 that:
Local author it ies do not have the right of entry to the family home to 
check that the provi sion being made by the parents is appro pri ate and 
may only enter the home at the invit a tion of the parents. Parents 
should be encour aged to see this process as part of the author ity’s 
overall approach to home educa tion of pupils with SEN, includ ing 
the provi sion of appro pri ate support, rather than an attempt to under-
mine the parents’ right to home educate.

Education other wise than at school

4.201 Education other wise than at school includes all forms of educa tion 
that can take place outside of the formal registered school envir on-
ment. It can include home educa tion and ‘altern at ive educa tion 
provi sion’.

4.202  The power for local author it ies to arrange for special educa tional 
provi sion to be made other wise than at school or college is contained 
in CFA 2014 s61. The local author ity must be satis fied that ‘it would 
be inap pro pri ate for the provi sion to be made in a school or post–16 
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insti tu tion or at such a place’.191 Before reach ing its decision, the local 
author ity must consult the parent or young person.192 The local 
author ity may decide to arrange part of the provi sion other wise than 
at school – for example, it may be appro pri ate for certain ther apies to 
be provided in another setting while the remainder of the special 
educa tional provi sion is made at school.

4.203  In decid ing whether it would be inap pro pri ate for a child to be 
educated in school, the local author ity must consider all of the 
circum stances, includ ing that a child’s school related anxiety may 
local author ity for it to be ‘inap pro pri ate’ for provi sion to be made at 
school.193

4.204  For chil dren with an EHC plan, case-law194 has confirmed that 
‘educa tion other wise than in a school’ cannot be specified in section I 
of an EHC plan. However, the Upper Tribunal has held195 that section 
F of an EHC plan can set out required special educa tional provi sion 
to reflect that, in an appro pri ate case, provi sion for educa tion other-
wise than in a school might be made. In these cases, the EHC plan 
needs to be framed either a) with the ulti mate aim of making it appro-
pri ate for a child to attend a school or b) as part of an educa tion 
package which includes elements of attend ing a school.

Duties to chil dren who are without educa tion 
(Education Act 1996 s19)

4.205 Any child (regard less of disab il ity or SEN) who is out of the educa tion 
system for any reason is owed the duty in Education Act 1996 s19 by 
their local author ity. This duty is to ‘make arrange ments for the provi-
sion of suit able educa tion at school or other wise’ for such a child. 
‘Suitable educa tion’ means ‘effi cient educa tion suit able to his age, 
ability and aptitude and to any special educa tional needs he may have’.196 
As a consequence, a failure to provide adequate home tuition while a 
child is not in main stream school ing will be malad min is tra tion.197

191 CFA 2014 s61(2).
192 CFA 2014 s61(3).
193 M v Hertfordshire CC [2019] UKUT 37 (AAC).
194 East Sussex CC v TW [2016] UKUT 528 (AAC).
195 M & M v West Sussex County Council (SEN) [2018] UKUT 347 (AAC).
196 Education Act 1996 s19(6).
197 See, for example, Local Government Ombudsman’s Digest of Cases 

(Education) 2007/08, Report 05A15425 5192, where it was recommended that 
compensation of £7,000 be paid for the failure of support.
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4.206  Given the number of chil dren with SEN who are, for one reason 
or another ‘out of the educa tion system’ it is of no surprise that there 
has been consid er able atten tion as to the nature, extent and enforce-
ab il ity of the section 19 duty on local author it ies. Any failure to 
comply with the section 19 duty will gener ally need to be remedied 
through judi cial review, given the urgency of getting the child back 
into educa tion. The nature of the section 19 duty has been clari fied by 
a number of court and local govern ment ombuds man decisions. 
These have estab lished in partic u lar that local author it ies cannot 
plead a ‘short age of resources’ as a reason for not making suit able 
arrange ments for disabled chil dren in such cases. More import antly 
still, in the land mark case of Tandy,198 the House of Lords held that 
the duty under the Education Act 1996 s19 is owed to each indi vidual 
child who falls within the defin i tion in the section and that ‘suit able 
educa tion’ must be determ ined purely by educa tional consid er a tions, 
disreg ard ing any resource constraints a local author ity may face.

4.207  The Department for Education has issued stat utory guid ance on 
‘altern at ive provi sion’ for chil dren who are out of school.199 The first 
three key points made in this guid ance are as follows:

1) Local author it ies are respons ible for arran ging suit able educa tion 
for perman ently excluded pupils,200 and for other pupils who – 
because of illness or other reasons – would not receive suit able 
educa tion without such arrange ments being made.

2) Governing bodies of schools are respons ible for arran ging suit-
able full-time educa tion from the sixth day of a fixed period 
exclu sion.

3) Schools may also direct pupils off-site for educa tion, to help 
improve their beha viour.

4.208 The guid ance goes on to state that:
While there is no stat utory require ment as to when suit able full-time 
educa tion should begin for pupils placed in altern at ive provi sion for 
reasons other than exclu sion, local author it ies should ensure that 
such pupils are placed as quickly as possible.201

198 R v East Sussex CC ex p Tandy [1998] AC 714; (1997–98) 1 CCLR 352.
199 Department for Education, Alternative Provision: Statutory guidance for local 

authorities, January 2013.
200 See para 4.216 below in relation to school exclusions.
201 Department for Education, Alternative Provision: Statutory guidance for local 

authorities, January 2013, para 2.
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4.209 Further advice has been given by govern ment on ‘Ensuring a good 
educa tion for chil dren who cannot attend school because of health 
needs’.202 The key points in this guid ance are as follows:

Local author it ies must:

•	 Arrange suit able full-time educa tion (or as much educa tion as the 
child’s health condi tion allows) for chil dren of compuls ory school 
age who, because of illness, would other wise not receive suit able 
educa tion.

Local author it ies should:

•	 Provide such educa tion as soon as it is clear that the child will be 
away from school for 15 days or more, whether consec ut ive or 
cumu lat ive. They should liaise with appro pri ate medical profes-
sion als to ensure minimal delay in arran ging appro pri ate provi-
sion for the child.

•	 Ensure that the educa tion chil dren receive is of good quality . . . 
allows them to take appro pri ate qual i fic a tions, prevents them 
from slip ping behind their peers in school and allows them to 
rein teg rate success fully back into school as soon as possible.

•	 Address the needs of indi vidual chil dren in arran ging provi sion. 
‘Hard and fast’ rules are inap pro pri ate: they may limit the offer of 
educa tion to chil dren with a given condi tion and prevent their 
access to the right level of educa tional support which they are well 
enough to receive. Strict rules that limit the offer of educa tion a 
child receives may also breach stat utory require ments.

Local author it ies should not:

•	 Have processes or policies in place which prevent a child from 
getting the right type of provi sion and a good educa tion.

•	 Withhold or reduce the provi sion, or type of provi sion, for a child 
because of how much it will cost (meeting the child’s needs and 
provid ing a good educa tion must be the determ in ing factors).

•	 Have policies based upon the percent age of time a child is able to 
attend school rather than whether the child is receiv ing a suit able 
educa tion during that attend ance.

•	 Have lists of health condi tions which dictate whether or not they 
will arrange educa tion for chil dren or inflex ible policies which 

202 Department for Education, Ensuring a good education for children who cannot 
attend school because of health needs: Statutory guidance for local authorities, 
January 2013.
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result in chil dren going without suit able full-time educa tion (or 
as much educa tion as their health condi tion allows them to parti-
cip ate in).

4.210 Many disabled chil dren are failed by their schools either due to bully-
ing or due to the inab il ity of the school to provide suit able educa tion. 
On occa sions this results in their parents with draw ing them and 
subsequently making a complaint to the courts or local govern ment 
ombuds men. In R (G) v Westminster CC,203 however, the Court of 
Appeal held that a father had not acted reas on ably in with draw ing 
his son from school on the grounds he was being bullied when the 
school was taking reas on able steps to address his bully ing. The court 
did hold that where a child was not receiv ing suit able educa tion and 
there was no suit able educa tion avail able that was reas on ably prac tic-
able for the child, the author ity would be in breach of Education Act 
1996 s19.204

4.211  The ombuds man has, however, held in a differ ent case that 
parents acted reas on ably in remov ing their son from a school (and 
educat ing him at home) when the local author ity and the school had 
compre hens ively failed to comply with his state ment of SEN, and 
indeed their asso ci ated SEN oblig a tions under the Education Act 
1996.205 Likewise in a 2007 complaint the local govern ment ombuds-
man considered that a mother’s removal of her disabled son due to 
bully ing was not unreas on able, given the local author ity’s malad min-
is tra tion in failing to use its medi ation process to help to address the 
bully ing and its failure to provide assist ance to rein tro duce child to 
his school or to find an altern at ive.206

4.212  The Education Act 1996 s19 duty has been considered by the 
High Court in cases involving chil dren with SEN. In R (B) v Barnet 
LBC,207 the court held that it was not reas on ably prac tic able for a 
child to attend a school which the head-teacher had said was unsuit-
able for her and as such there had been a breach of the section 19 
duty. In a case such as this, there is then a duty on the local author ity 
to make altern at ive provi sion which the court enforced in rela tion to 
B by way of a mandat ory order. By contrast, in R (HR) v Medway 

203 [2004] EWCA Civ 45; [2004] 1 WLR 1113.
204 Judgment at [46].
205 Local Government Ombudsman’s Digest of Cases (Education) 2003/04, Report 

02/A/13068.
206 Local Government Ombudsman’s Digest of Cases (Education) 2006/07, Report 

05/B/11513.
207 [2009] EWHC 2842 (Admin); (2009) 12 CCLR 679.
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Council,208 the court approved the Barnet case but held that on the 
facts, the local author ity had discharged its section 19 duty by offer-
ing a place ment in a hospital special school, even though an inde-
pend ent educa tional psycho lo gist has said that this school was not 
suit able for HR. This was essen tially because it was not suffi ciently 
obvious that the school was unsuit able, given the local author ity’s 
evid ence to the contrary. These two cases together suggest that even 
where a disabled child is out of school for a signi fic ant period the 
admin is trat ive court will only inter vene when it is obvious that the 
local author ity has not offered ‘suit able’ educa tion, partic u larly if 
there is an ongoing tribunal appeal pending (as there was in rela tion 
to both B and HR).

School admis sions

4.213 Children with SEN but without an EHC plan must apply for school 
admis sion in the usual way. This means that parents will need to 
address the relev ant over-subscription criteria for schools where the 
demand for places exceeds the avail able supply. In most cases this 
means that pref er ence is given to chil dren living nearer the school, 
unless the child is adopted or looked after by the local author ity or 
has a sibling at the school or there is an excep tional medical or social 
need for them to attend the partic u lar school.

4.214  Parents can appeal to the inde pend ent Review Panel (IRP) 
respons ible for their partic u lar admis sions author ity (usually the 
local author ity) if they disagree with a school admis sions decision. 
These appeals and the prior decision making by the local author ity 
are regu lated by two Codes of Practice, issued under School Standards 
and Framework Act 1998 s84.209 Relevant bodies includ ing admis-
sions author it ies and IAPs must ‘act in accord ance’ with the codes.210

4.215  The Council for Disabled Children has published a briefi ng note 
on ‘School admis sions, chil dren and young people with disab il it ies 
or special educa tional needs’, which provides a useful summary of 

208 [2010] EWHC 731 (Admin).
209 Department for Education, School Admissions Code: Statutory guidance for 

admission authorities, governing bodies, local authorities, schools adjudicators and 
admission appeals panels, December 2014; Department for Education, School 
Admission Appeals Code: Statutory guidance for school leaders, governing bodies 
and local authorities, February 2012.

210 School Standards and Framework Act 1998 s84(3).
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the differ ence admis sions arrange ments which apply in differ ent 
circum stances.

Exclusions from school and colleges

4.216 Pupils with iden ti fied SEN accoun ted for around half of all perman-
ent exclu sions (46.7 per cent) and fixed period exclu sions (44.9 per 
cent). Pupils with an EHC plan or with a state ment of SEN had the 
highest fixed period exclu sion rate at 15.93 per cent – over five times 
higher than pupils with no SEN.211 Exclusion, particularly for disabled 
children and children with SEN, should be regarded as ‘a remedy of 
last resort’.212 This is rein forced (although perhaps not as strongly as 
previ ously) in the regu la tions213 and stat utory exclu sions guid ance for 
schools in England.214 In partic u lar, the guid ance states that:

•	 head teach ers215 should, as far as possible, avoid exclud ing 
perman ently any child with a state ment of SEN or a looked after 
child (para 22);216

•	 where a school has concerns about the beha viour, or risk of exclu-
sion, of a child with addi tional needs a pupil with a state ment of 
SEN or a looked after child, it should, in part ner ship with others 
(includ ing the local author ity as neces sary) consider what addi tional 
support or altern at ive place ment may be required (para 24); and

•	 early inter ven tion to address under ly ing causes of disrupt ive 
beha viour should include an assess ment of whether appro pri ate 
provi sion is in place to support any SEN or disab il ity that a pupil 
may have (para 18).

4.217 At para 15, the guid ance states that a decision to exclude a pupil 
perman ently should only be taken in response to serious or persist-

211 DFE National Statistics – Permanent and Fixed Period Exclusions in England: 
2016–2017.

212 Department of Education Guidance, ‘Exclusion from maintained schools, 
academies and pupil referral units in England: Statutory guidance for those 
with legal responsibilities in relation to exclusion’ (September 2017).

213 School Discipline (Pupil Exclusions and Reviews) (England) Regulations 2012 
SI No 1033.

214 Department of Education Guidance, ‘Exclusion from maintained schools, 
academies and pupil referral units in England: Statutory guidance for those 
with legal responsibilities in relation to exclusion’ (September 2017).

215 The term ‘Headteacher’ in the guidance and in this section applies also to a 
teacher in charge of a pupil referral unit and to a principal of an academy.

216 This must now be read as including a child with an EHC plan.
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ent breaches of the school’s beha viour policy and where allow ing the 
pupil to remain in school would seri ously harm the educa tion or 
welfare of the pupil or others in the school. By using the word ‘only’, 
the guid ance creates a discrete and exclus ive test for when a perman-
ent exclu sion is a justi fied and a lawful response. When asking 
whether the pupil acted as alleged, the stand ard of proof is the 
balance of prob ab il it ies and this means whether some thing is ‘more 
likely than not’ to have occurred.217

4.218  The guid ance recog nises (at para 22) that pupils with state ments 
of SEN and looked after chil dren are partic u larly vulner able to the 
impacts of exclu sion as well as having dispro por tion ately high rates 
of exclu sion. As such, it is essen tial that schools and local author it ies 
comply with the guid ance in rela tion to chil dren with SEN and 
looked after chil dren who are at risk of exclu sion or who have been 
excluded.

4.219  For both fixed period and perman ent exclu sions, there is a duty to 
provide altern at ive educa tion for the pupil from the sixth day of the 
exclu sion. For a child with a state ment of SEN or EHC plan, the  
local author ity must identify an appro pri ate full-time place ment in 
consulta tion with the child’s parents who retain the right to express a 
pref er ence for a school they wish their child to attend or make repres-
ent a tions for a place ment in any other school (para 45).

4.220  Notwithstanding these time-specific duties, it has been and is still 
all too often the case that provi sion of educa tion for excluded chil-
dren is inad equate. A 2004 local govern ment ombuds man report,218 
for example, concerned a child who was excluded for violent and 
disrupt ive beha viour while the local author ity was in the process of 
assess ing his SEN. He was out of school for over a year. For the first 
half term no educa tion was provided, and after this he received 
tuition which varied between six and 12 hours a week. In the ombuds-
man’s opinion, this was grossly inad equate and could not be described 
as ‘suit able educa tion’.

217 Re B (Children) (Sexual Abuse: Standard of Proof) [2009] 1 AC 11.
218 Local Government Ombudsman’s Digest of Cases (Education) 2003/04, Report 

01/B/6663, where it was recommended that compensation of over £2,000 be 
paid for the failure of support. See also the Digest of Cases (Education) 
2007/08, Report 06C06190, which concerned the exclusion (for behavioural 
reasons) from a mainstream school of a young person with a statement of 
SEN. The ombudsman found there to be maladministration, not least because 
requests for a reassessment of his needs were ignored by the local authority 
because he was approaching Year 11. The ombudsman also noted the failure 
of the local authority to have regard to the likelihood that these facts engaged 
its general duties under the Disability Discrimination Act 1995.

36470.indb   217 19/12/2019   14:56



218  Disabled chil dren: a legal hand book / chapter 4

4.221  A similar finding emerges from a 2010 report,219 which concerned 
a six-month exclu sion of a child who had mental health diffi culties 
(and for whom an applic a tion for a state ment of SEN was then 
made). The ombuds man found that during the exclu sion period the 
educa tion provided ‘was well below the require ments of the stat utory 
guid ance’, and observed (para 30):

According to section 19 of the Education Act 1996, the Council was 
respons ible for this once it became impossible for [the child] to attend 
School A. . . . Therefore, it is not suffi cient for the Council to say that 
[she] remained on the school roll and so the local author ity was not 
respons ible for her educa tion. That fails to reflect the reality of the 
situ ation: that the school had become unsuit able for [her] and it was 
impossible for her to attend. Accordingly, the Council was respons-
ible for arran ging suit able educa tional provi sion.

4.222 The school’s govern ing body must consider the rein state ment of 
an excluded pupil within 15 school days of receiv ing notice of  
an exclu sion which brings the pupil’s total number of excluded days 
to more than 15 in a term; or of a perman ent exclu sion; or of any 
exclu sion which would result in a pupil missing a public exam in a-
tion or a national curriculum test. Parents of chil dren who are 
perman ently excluded (and excluded pupils aged 18 or over) can ask 
for the govern ing body’s decision to be reviewed by an inde pend ent 
review panel (IRP). The time limits are set out in paras 72 and 84  
of the stat utory guid ance. There is also a right to make a claim  
under the Equality Act 2010 to the First-tier Tribunal (Special 
Educational Needs and Disability) if parents believe the perman ent 
exclu sion was the result of disab il ity discrim in a tion. This appeal 
right also exists for fixed term exclu sions. The tribunal has issued 
guid ance on how to bring a disab il ity discrim in a tion claim in light of 
the changes.220

4.223  In their applic a tion for an IRP hearing, parents have a right to 
request that the local author ity/academy trust appoints and pays for 
an SEN expert (para 117), regard less of whether or not the school 
recog nises that their child has SEN (para 119). The stat utory guid-
ance sets out the nature of the SEN expert’s role as ‘analog ous to an 
expert witness, provid ing impar tial advice to the panel on how special 
educa tional needs might be relev ant to the exclu sion’ (para 155). The 
focus of their advice should be on ‘whether the school’s policies 

219 Complaint no 07/A/14912 against Barnet LBC, 19 April 2010.
220 HM Courts and Tribunals Service, How to claim against disability 

discrimination in schools – a guide for parents, 2013.
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which relate to SEN, or the applic a tion of these policies in rela tion to 
the excluded pupil, were legal, reas on able and proced ur ally fair’ (para 
156) and if a school does not recog nise the pupils has SEN, also 
address this issue (para 157). The panel members should apply the 
tests of illeg al ity, irra tion al ity and proced ural impro pri ety in rela tion 
to the decision to exclude (para 148).

4.224  Unlike an IAP under the previ ous scheme, an IRP can only 
uphold the exclu sion decision, recom mend that the govern ing body 
recon siders their decision or quash the decision if it considers it  
was flawed when considered in the light of judi cial review prin ciples 
and direct that the govern ing body considers the exclu sion again. 
However, it cannot direct rein state ment, be this imme di ate or at 
some later date. If the IRP directs a govern ing body to recon sider its 
decision and the govern ing body does not offer to rein state a pupil, 
the IRP can order a read just ment of the school’s budget (or payment 
in the case of an academy) so that money follows the excluded pupil; 
a panel does not have this power where it has only made a recom-
mend a tion. The main power in rela tion to exclu sions there fore now 
vests in the school rather than in an inde pend ent body, which is a 
concern ing devel op ment for excluded pupils. However, if a parent 
brings a claim of disab il ity discrim in a tion in rela tion to the perman-
ent exclu sion, the tribunal will exped ite the timetable (unless the 
exclu sion is being considered by an IRP) so that a decision can be 
reached in no more than six weeks; if success ful, the tribunal can 
order rein state ment.

4.225  An example of an IAP (the fore run ner to the IRP) consid er ing 
propor tion al ity is found in W v Bexley LBC Independent Appeal 
Panel,221 a case in which the IAP accep ted the school’s evid ence that 
W had cut another student’s folder with a knife and sliced this 
student’s shirt with the knife while the student was wearing it. 
However, despite making this finding, the IAP concluded that 
perman ent exclu sion was a dispro por tion ate response and that a 
fixed-term exclu sion would have been more appro pri ate. As the IAP 
had no power to order a fixed-term exclu sion, rein state ment was 
ordered.

221 [2008] EWHC 758 (Admin).
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School and college trans port

4.236 The stat utory provi sions in rela tion to school trans port in England 
are found in Education Act 1996 ss508A–509A. The school trans port 
duties on local author it ies in England are further explained in the 
relev ant guid ance.222 There is separ ate guid ance for post–16 trans-
port which covers provi sion of trans port to post–16 educa tion and 
train ing for young people of sixth form age and the provi sion of 
trans port to post–19 educa tion and train ing for those aged 19–25 and 
for whom an EHC plan is main tained.223

4.227  Under section 508B, local author it ies must arrange free suit able 
home-to-school travel arrange ments for ‘eligible’ chil dren of compuls-
ory school age for whom no, or no suit able, free travel arrange ments 
have been provided. Eligibility is gener ally determ ined by distance 
from school. However, other groups of chil dren can also be ‘eligible’, 
includ ing here chil dren with SEN, a disab il ity or mobil ity prob lems 
who as a result of their diffi culties cannot reas on ably be expec ted to 
walk to school.224

4.228  Where a parent chooses to send his or her child to a school which 
is not the nearest appro pri ate school and is not named as the ‘appro-
pri ate school’ in the child’s EHC plan, the local author ity may choose 
not to provide assist ance with trans port. This will arise where the 
local author ity has made suit able arrange ments for the child to 
become a registered pupil at a school nearer to his home.225 Local 
author it ies should not, there fore, adopt general trans port policies 
that seek to limit the schools for which parents of chil dren with EHC 
plans may express a pref er ence if free trans port is to be provided. In 
most cases local author it ies will have clear general policies relat ing to 
trans port for chil dren with EHC plans; these should be made avail-
able to parents and more often than not are well publi cised on local 
author ity websites.

4.229  However, it is accept able for the local author ity to name the school 
preferred by the child’s parents in the EHC plan on condi tion that 
the parents agree to meet all of or part of the trans port costs, so long 
as there is a nearer school which is held to be suit able. If there is no 

222 Department for Education, Home to school travel and transport guidance: 
Statutory guidance for local authorities, July 2014.

223 Department for Education, Post–16 transport to education and training: 
Statutory guidance for local authorities, January 2019.

224 Education Act 1996 Sch 35 para 2.
225 Education Act 1996 Sch 35B, para 2(c). Such children will therefore not be 

‘eligible’ children for the purposes of section 508B.
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nearer suit able school the local author ity is likely to owe the section 
508B duty to arrange free, suit able trans port.

4.230  The Upper Tribunal has held that gener ally school trans port 
cannot be considered to be a ‘special educa tional need’ or ‘special 
educa tional provi sion’ and there fore cannot be included in the EHC 
plan. Ordinarily, the tribunal does not have juris dic tion to resolve 
trans port disputes and if a parent or young person wishes to chal-
lenge a decision regard ing school trans port then the appro pri ate 
legal remedy is through the stat utory appeals process and judi cial 
review.226 However, there is no rule that school trans port may never 
be considered to be special educa tional provi sion and the Upper 
Tribunal has held that it can be included in section F of the EHC 
plan where the trans port itself fulfils some educa tion or train ing 
func tion.

4.231  Home-to-school trans port should not cause the child undue 
stress, strain or diffi culty that would prevent the child bene fit ing 
from the educa tion the school has to offer. The stat utory guid ance 
states that: ‘For arrange ments to be suit able, they must also be safe 
and reas on ably stress free, to enable the child to arrive at school ready 
for a day of study’.227 Proper safe guard ing proced ures should be in 
place in rela tion to drivers and escorts.

4.232  If a child is not eligible for free home-to-school trans port, the local 
author ity may still make trans port arrange ments for the child.228 
This includes chil dren who are older or younger than compuls ory 
school age. Such arrange ments do not have to be free of charge, but 
whether or not there will be a charge should be made clear in the 
author ity’s school travel policy. Local author it ies may put in place 
school travel schemes in which case differ ent rules in rela tion to 
eligib il ity for free home to school trans port will apply.

4.233  Local author it ies are under a duty to publish a post–16 Transport 
Policy Statement.229 The stat utory guid ance contains an example 
Local Authority Post–16 Transport policy template.230 This must 

226 Staffordshire County Council v JM [2016] UKUT 0246 (AAC).
227 Department for Education, Home to school travel and transport guidance: 

Statutory guidance for local authorities, July 2014 para 35.
228 See Education Act 1996 s508C. Guidance on the exercise of the section 508C 

power is given in Department for Education, Home to school travel and 
transport guidance: Statutory guidance for local authorities, July 2014 at paras 
36 and 37.

229 Education Act 1996 s509AA.
230 Department for Education, Home to school travel and transport guidance: 

Statutory guidance for local authorities, January 2019, Annex B.
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include specific provi sion for disabled learners.231 In partic u lar, it 
must:

. . . specify arrange ments for persons with learn ing diffi culties or 
disab il it ies receiv ing educa tion or train ing at estab lish ments other 
than schools main tained by the author ity which are no less favour able 
than arrange ments specified for pupils of the same age with learn ing 
diffi culties or disab il it ies attend ing such schools.232

 The relev ant stat utory guid ance expressly states that the overall 
inten tion of the 16 to 18 trans port duty is to ‘ensure that learners of 
sixth form age are able to access the educa tion and train ing of their 
choice; and ensure that, if support for access is required, that this will 
be assessed and provided where neces sary’.233

4.234  Education Act 1996 ss508F–508H provide addi tional duties in 
rela tion to adult learners. Essentially, section 508F states that the 
local author it ies should provide trans port in order to facil it ate the 
attend ance of adults at further educa tion or higher educa tion insti tu-
tions. They should also facil it ate the attend ance of an adult for whom 
an EHC plan is main tained. Any trans port provided under section 
508F should be provided free of charge.234 This means that for many 
disabled young people the only ages at which they can be charged for 
school or college trans port will be 16 and 17, ie when they are no 
longer ‘eligible’ chil dren for the purposes of section 508B and before 
the adult trans port duty under section 508F applies to them.

4.235  Disputes in rela tion to school trans port will gener ally be resolved 
by local educa tion trans port panels, such panels being required to act 
fairly and to take into account any educa tional needs an indi vidual 
learner may have.

4.236  The stat utory guid ance states as follows in rela tion to resolv ing 
school trans port disputes:

Local author it ies should have in place both complaints and appeals 
proced ures for parents to follow should they have cause for complaint 
about the service, or wish to appeal about the eligib il ity of their child 
for travel support. The proced ure should be published along side the 
local author ity travel policy state ment. If an appel lant considers that 
there has been a failure to comply with the proced ural rules or if there 
are any other irreg u lar it ies in the way an appeal was handled they may 
have a right to refer the matter to the Local Government Ombudsman. 

231 Education Act 1996 s509AB.
232 Education Act 1996 s509AB(2).
233 Department for Education, Post–16 transport to education and training: 

Statutory guidance for local authorities, January 2019 para 6.
234 Education Act 1996 s508F(1).
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If an appel lant considers the decision of the inde pend ent appeals 
panel to be flawed on public law grounds, they may apply for a judi cial 
review.235

4.237 Whereas previ ously each local author ity was free to adopt its own 
proced ure for school trans port appeals, the stat utory guid ance now 
includes at annex 2 a ‘recom men ded review/appeals process’. This 
suggests that:

•	 At stage 1, a parent has 20 working days from receipt of the local 
author ity’s home to school trans port decision to make a written 
request asking for a review of the decision.

•	 The written request should detail why the parent believes the 
decision should be reviewed and give details of any personal and/
or family circum stances the parent believes should be considered 
when the decision is reviewed.

•	 Within 20 working days of receipt of the parent’s written request 
a senior officer reviews the original decision and sends the parent 
a detailed written noti fic a tion of the outcome of their review.

•	 A parent has 20 working days from receipt of the local author ity’s 
stage one written decision noti fic a tion to make a written request 
to escal ate the matter to stage two.

•	 Within 40 working days of receipt of the parents request an IRP 
considers written and verbal repres ent a tions from both the parent 
and officers involved in the case and gives a detailed written noti-
fic a tion of the outcome (within five working days).

4.238 There is a flow-chart setting out the recom men ded process in the 
stat utory guid ance at page 36. However, parents will need to check 
with their local author ity whether the recom men ded process has 
been adopted or if a decision has been taken to depart from the 
guid ance.

Appeals to the tribunal

4.239 The prin cipal remedy in rela tion to disputes under CFA 2014 Part 3 
is an appeal to the First-tier Tribunal (Special Educational Needs and 
Disability). The appeal right lies with parents in rela tion to chil dren. 
For young people, those who have capa city in rela tion to the relev ant 
decision can appeal in their own name while for young people  

235 Department for Education, Home to school travel and transport guidance: 
Statutory guidance for local authorities, July 2014, para 35.
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who lack the relev ant capa city the appeal can be brought by any 
‘repres ent at ive’ or their parent acting as the ‘altern at ive person’ – see 
further para 11.83.236

4.240  The follow ing decisions can be appealed to the tribunal:237

•	 a refusal to carry out an EHC needs assess ment follow ing a 
request;

•	 a refusal to make an EHC plan follow ing an assess ment;
•	 disputes in rela tion to sections B, F or I of the EHC plan (see para 

4.114 above for these sections, which concern SEN issues only);
•	 a refusal to make reques ted amend ments to an EHC plan follow-

ing an annual review;
•	 a refusal to carry out a re-assessment follow ing a request;
•	 a decision to cease to main tain an EHC plan.

4.241 In addi tion to the above, there is a National Trial (see para 4.246 
below) which allows the tribunal to make non-binding recom mend-
a tions in rela tion to the health and social care parts of an EHC plan.

4.242  It is import ant to note that a tribunal appeal must be lodged 
within two months of the decision letter from the local author ity 
confirm ing one of the decisions above has been made.

4.243  Parents and young people who wish to make an appeal to the 
tribunal may do so only after they have contac ted an inde pend ent 
medi ation adviser and discussed whether medi ation might be a suit-
able way of resolv ing the disagree ment.238 This require ment does not 
apply where the appeal is solely about the name or type of the school, 
college or other insti tu tion named on the plan. It is import ant to note 
that there is no require ment to mediate before appeal ing to the 
tribunal, merely to consider medi ation.

4.244  Where a parent or young person is required to obtain a medi ation 
certi fic ate, he or she must contact the medi ation adviser within  
two months of written notice of the local author ity’s decision being 
sent, inform the medi ation adviser that he or she wishes to appeal 
and inform the medi ation adviser whether they wish to pursue 
medi ation.239

4.245  Further inform a tion in rela tion to the tribunal process is set out 
in chapter 11, see para 11.60.

236 If a young person’s capacity is unclear or in doubt, the First Tier Tribunal can 
determine this as a preliminary issue – see Hillingdon LBC v WW [2016] 
UKUT 0253 (AAC).

237 CFA 2014 s51.
238 CFA 2014 s55(3). See further, chapter 11 at paras 11.48–11.59.
239 SEND Regs 2014 reg 33.
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The national trial

4.246 In April 2018, the SEND tribunal launched a two-year ‘Single route 
of redress national trial’ which extends the powers of the SEND 
tribunal to also be able to make non-binding recom mend a tions on 
the health and social care aspects of EHC plans.240 Further inform a-
tion about the trial is set out in chapter 11, para 11.74.

Other enforce ment methods

Judicial review

4.247 As explained in chapter 11 (see para 11.92), where a child is suffer ing 
an ongoing disad vant age as a result of a school or local author ity’s 
breach of duty – for instance, the duty on local author it ies to provide 
suit able educa tion for chil dren out of school – it may be possible to 
achieve a remedy through an applic a tion for judi cial review in the 
High Court. Care must be taken, however, to ensure that no other 
effect ive remedy can be obtained through another route, in partic u lar 
through a tribunal appeal; other wise the High Court is likely to either 
refuse permis sion for the judi cial review to proceed or refuse to grant 
any relief at the end of the proceed ings.

4.248  Judicial review proceed ings should be brought promptly and in 
any event, no later than three months after the decision complained 
about; the time limit can be exten ded in excep tional circum stances. 
As such famil ies should take advice from a special ist soli citor as 
quickly as possible if an applic a tion for judi cial review may be 
required. Legal aid may be avail able to meet the costs of an applic a-
tion for judi cial review, depend ing on both the merits of the proposed 
applic a tion and an assess ment of the finan cial means of the child, 
young person and/or parent(s). For a more extens ive discus sion of 
legal aid eligib il ity, see further chapter 11 at para 11.113.

Complaint to the secret ary of state

4.249 Alternatively, a parent or child may make a complaint to the secret ary 
of state if a local author ity or govern ing body of a main tained school 
in England has acted unreas on ably or is in breach of its duties. It is 

240 Special Educational Needs and Disability (First-tier Tribunal 
Recommendations Power) Regulations 2017 SI No 1306.
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usually neces sary to follow all internal complaints proced ures before 
making a written complaint to the secret ary of state and the complaint 
will not normally be able to be invest ig ated if the child has left the 
school in ques tion. An invest ig a tion by the secret ary of state can take 
in excess of six months so this should not be used as a remedy in 
urgent cases. If the complaint is upheld, however, the secret ary of 
state can issue direc tions to require the local author ity or school to 
carry out its legal oblig a tions prop erly.

Complaint to the ombuds man

4.250 Complaints in rela tion to malad min is tra tion by local author it ies can 
also be made to the local govern ment and social care ombuds man 
(www.lgo.org.uk) in England. Further inform a tion in rela tion to the 
role of the ombuds man in resolv ing disputes in rela tion to educa tion 
issues can be found in chapter 11 at para 11.36.

Decision-making for young people

4.251 CFA 2014 s80 and the related regu la tions241 govern how decisions 
are made by and for young people aged over 16 under CFA 2014 Part 
3. These provi sions are discussed in chapter 11 at para 11.83.

Further advice and support

4.252 Education law is notori ously complex, and even in this lengthy 
chapter it has not been possible to cover all relev ant issues. Parents, 
young people and others are strongly advised to seek inde pend ent 
advice on their own case.

4.253  Details of where further advice and support can be obtained can 
be found in chapter 11 along with inform a tion as to the avail ab il ity of 
legal aid.

241 SEND Regs 2014 Part 6.
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